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The Year in Retrospect 


By the time this issue reaches our readers in most parts of 
Australia, the old year will have run its course. In national 
economic affairs it has been, on the whole, a year of renewed hope. 
It cannot be said that the troubles which beset us with such inten- 
sity in 1930 have as yet been entirely overcome, and it is true that 
large and serious problems must be faced in the immediate future. 
The difficulty of finding profitable markets in a world of economic 
nationalism run riot, the apparent hopelessness of attempts at 
further development of primary industry unless markets can be 
reached, and the evident impatience of our overseas critics at our 
slow rate of population increase provide us with a trinity of inter- 
related problems, the solution to which will not be easy. It is 
probable that the depression years marked a definite turning-point 
in the economic history of Australia, and that we shall never return 
entirely to the pre-depression economy. For example, we have 
surely passed beyond the stage of expensive attempts to force 
development of our “wide open spaces” through the expenditure 
of vast sums on ill-considered settlement plans. There is, perhaps, 
some danger now that we shall make equally—though less obvi- 
ously—expensive attempts to accelerate the transition from primary 
to secondary industry. The legacy of the “development” policy 
will remain with us, for years to come, in the shape of high taxa- 
tion, and, if we have learned the lessons of the depression years, 
we shal] proceed more cautiously in future, and with more regard 
to long-range prospects and less reliance on good intentions. No 
one questions Australia’s need for a larger population (though 
many of our critics appear both to underrate our difficulties and 
overvalue our capacity for absorption), but in national affairs, as 
in private business, steady growth is likely to be more soundly 
based than that growth by fits and starts which has hitherto marked 
our progress. 

Yet, in spite of these and other indications that the path we tread 
has lost its primrose hue, we can at least take comfort from the 
fact that 1936 has been our brightest year for almost a decade. 
International currency agreements, rising export prices, and a 
marked improvement in the economic well-being of Great Britain, 
one of our best customers, are happy auguries for the coming year. 

In the accountancy world, indications are particularly favourable. 
The first Australasian Congress on Accounting, held in March, was 
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even more successful than its sponsors had anticipated. It did 
much to direct the attention of business men and the general public 
to the contribution which accountants can make towards the re- 
building of national prosperity. The progress thus made towards 
adequate recognition of the potentialities of accountancy has since 
been consolidated by the work which has been commenced by the 
Institutes in the organisation of post-graduate classes and the 
assistance which they have given to the various Governments in 
the consideration of technical legislation, such as Company and 
Taxation laws. For the members of the Councils of the Institute 
the year has been a particularly heavy one, but, if we are not mis- 
taken, they think it has been well worth while. Accountancy in 
Australia never stood on a higher plane than it does at present, 
and we think it will continue to advance. The opportunity is 
there, many young accountants are setting out to grasp it, and there 
is a dawning realisation in the community of the important func- 
tions which accountants perform. 

So it is with confidence no less than hope that we express to 
our readers throughout the Commonwealth the wish that the New 
Year will bring to them happiness and prosperity. 


A Breach of Professional Etiquette 


A special meeting of the Council of the Victorian Division of 
the Commonwealth Institute of Accountants was held on November 
27, to hear a complaint laid against a member of the Institute that 
he had “been guilty of a breach of professional etiquette in that 
he competed for appointment and was appointed as auditor of a 
company without notifying the sitting auditor or the Divisional 
Council of his intention to offer himself for election.” 

After hearing the complaint, the Council held that the charge 
had been proved, but as it appeared that the member in question 
had not been aware or had not remembered that the General 
Council of the Institute had, in May, 1926, passed a resolution 
concerning the undesirability of members competing for appoint- 
ment as auditors in such circumstances, the Council in this instance 
decided that severe action was not called for, but that the member 
should be called before the Council and admonished. This was 
accordingly done, and the member expressed regret at having 
unwittingly offended against the Institute’s standards. 

The General Council resolution referred to was passed at the 
Council meeting in May, 1926, and a copy was then sent to every 
member of the Institute. It appears, moreover, in the book of 
by-laws of the Institute, with the contents of which every member 
is expected to acquaint himself. As it appears, however, that it 
has been overlooked by one member at least, it is reprinted below 
for the information of members generally. 


“Competition for Audits 


“It is undesirable for a Member of the Institute to compete 
for appointment as an Auditor when the sitting Auditor is avail- 
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able, unless he has been approached in the first instance by share- 
holders or those in control and informed of the existence of a 
general desire for a change. In such case, he shall notify the 
sitting Auditor and the Divisional Council at least 14 days prior 
to the date of election of his intention to so offer himself.” 


Local Authorities Act (Queensland) 


The amending and consolidating Act referred to in our October 
issue (p. 187) has passed the Queensland Legislative Assembly. 
The original proposal in the Bill that all local authority audits be 
conducted by the Auditor-General’s Department has been dropped 
and the position of members of the Institutes who are doing local 
authority audit work remains as formerly. 

The City of Brisbane Act has, however, been amended to pro- 
vide for the audit of the City accounts by the Auditor-General 
instead of by private practitioners as at present. 

The Institutes are making representation in the proper quarters 
concerning this and members can be assured that their interests are 
being protected as far as possible. 


Victorian Companies Act : Unclaimed Moneys 


The Director of Finance, Victoria, Mr. H. A. Pitt, has asked 
us to draw the attention of company secretaries to the provisions 
of Section 500 of the Victorian Companies Act, 1928, which 
require the payment of unclaimed moneys to the Treasury within 
twelve months after advertisement in the Government Gazette. 

It has been noted that some companies have been lax in observ- 
ing these provisions, and it is the intention of the Treasury in 
connection with any such moneys paid after October 30, 1936, and 
which are overdue, to require compliance with the provisions of 
the Act by imposing the statutory penalty. 


Publications Received 


What the Census Reveals: G. V. Portus, Ed. F. W. Preece 
& Sons, Adelaide, 1936. Pp. 180 + v. 


In June, 1936, a Conference was held at Victor Harbour by the 
South Australian Committee of the Australian Institute of Political 
Science. This volume is a collection of the papers delivered at the 
Conference and the discussions thereon. Census reports are dry 
reading, and for the average man statistics offer little attraction, 
unless life has been breathed into the dry bones by competent and 
discerning commentators. Consequently, we believe that this book 
will be popular amongst that large army of men who want to take 
an intelligent interest in national affairs, but who are unable, or not 
disposed, to delve deeply into a maze of figures for their informa- 
tion. The titles and authors of the various papers are an indica- 
tion of the interesting nature of the topics discussed and of the 




















368 THE AUSTRALIAN ACCOUNTANT DEC. 





quality of the discussions. They are as follow: General Popula- 
tion Trends (J. A. La Nauze), The Census and Migration 
(W. G. K. Duncan), The Census and Occupational Trends (L. F. 
Giblin), The Census and Secondary Industry (E. W. Holden), 
The Census and Social Conditions (Norman Cowper), The Census 
and the Social Service State (John Curtin). 


Readers’ Questions and Replies 


LOCAL GOVERNMENT ACCOUNTING (N.S.W.) 


Arising out of an article which appeared in our October issue 
(p. 223) relating to certain aspects of Local Government Account- 
ing in New South Wales, a correspondent (“A.F.I.A.”) has sub- 
mitted a question concerning the procedure for treating the cost of 
bridges, etc., in the accounts of municipal or shire councils. 

The question was referred to Mr. Ivo W. Kerr, B.Ec., F.1.C.A.,, 
for a reply, but as he was absent from Australia during the 
greater part of last month on a business visit to New Zealand, his 
reply did not reach us in time for publication in this issue. 

The question submitted by “A.F.1.A.,” together with Mr. Kerr’s 
reply, will appear in our January issue. 


LIQUIDATIONS AND RECONSTRUCTIONS 


A Melbourne reader, “Jason,” writes as follows: 

“T have read with great interest Mr. J. Wallace Ross’s article 
in the April issue, and I have gained much valuable knowledge 
from it. 

“One point worries me. At page 180, at point (e), it is stated 
that three months is the period for a fraudulent preference. It 
seems to me that, although Section 151 of the Insolvency Act 1928 
mentions three months, the Bankruptcy Act (Federal) would over- 
ride that provision. Section 95 of the Federal Act stipulates six 
months. 

“A ruling on this would be greatly appreciated.” 

Our correspondent has touched upon a point which, for some 
time after the passing of the Commonwealth Bankruptcy Act, was 
a source of uncertainty to company liquidators. The question at 
issue was, however, clearly settled by the judgment Jn re 
H. Stevens and Sons Pty. Ltd. (in liq.), 1930 A.L.R. 400. Portion 
of the head note to that report reads as follows: 

“The provision in Section 209 (1) of the Companies Act 1928 
making invalid certain acts ‘which would if made or done by or 
against an individual be deemed in his insolvency a fraudulent 
preference’ is notwithstanding the prior enactment of the Common- 
wealth Bankruptcy Act 1924 to be taken as referring to the State 
Insolvency Act 1928, Section 151.” 

It will thus be seen that the provisions of the Commonwealth 
Bankruptcy Act do not apply to preferences under the Victorian 
Companies Act. 
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Wastage in Material 
By K. J. BENNETTS, A.C.A.A. 


Extracts from a Lecture Delivered to the Cost Research Society of 
New South Wales 


The New South Wales Government Statistician shows that last 
year materials used in New South Wales factories amounted to 
£87 ,096,873. I ask you to consider this, that, if there were a loss 
due to needless wastage of only 1 per cent. it would be equal to 
nearly a million pounds. 

Economists may tell us that waste as we know it is not really 
lost, that what has been one industry’s loss becomes another 
industry’s gain. That reasoning is lost on shareholders, especially 
when the Chairmai of Directors is endeavouring to explain why 
there will be, no dividend. 

Wastes that are associated with material arise in its purchasing, 
in its storing, in its receiving, in its issuing, in its passage through 
the manufacturing departments, and through laxity and error both 
in the production and in the accounting departments. At every 
stage from the time material is ordered until the finished product 
has been delivered to the customer there is a potential source of 
waste. 

These wastes may be classified under two general headings: 

(1) Those that are known. 
(2) Those that are secreted. 

One could elaborate on each of these groups in general terms. 
One could treat with wastes from speculative buying or from 
buying at unnecessarily high prices. Then there are wastes which 
have their origin in damages in the store, from excessive issues, 
from incorrect records or from spoiled work. 

I don’t want to show you those wastes with which you daily 
come in contact. I want to take you through fresh fields. Instead 
of showing you requisitions and that which they should contain: 
instead of telling you whether they should be prepared by foremen 
or by workmen: instead of showing you various forms of stock 
ledgers and stating whether it is necessary to keep bin cards in 
the store: instead of dwelling on things which are dealt with at 
length in many text-books, I want to speak on some vital wastes 
that are commonly overlooked. 

By their nature, these wastes are difficult to control. When a 
plan to stop these wastes is being created one may very well wonder 
where to begin. The seeming magnitude of the task is probably 
the reason why in so many instances it has been avoided. Yet if 
four basic laws are followed a plan will evolve that will give 
complete control. 

Those four laws are so fundamental in a plan to control waste, 
that any plan in which they are not observed may be considered 
valueless. 

My talk to-night is divided into two sections. First I wish to 
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enunciate the four laws to be observed in the control of waste. 
Then I want to show you practical applications of each. 
These four laws are: 
(1) Determine Standards of Quality. 
(2) Determine Standards of Quantity. 
(3) Determine Standards of Performance. 
(4) Measure Actual Conditions with these Determined Stan- 
dards. 

The first law assures that the right material will be used. The 
second assures the use of the right quantity. The third assures 
that the material will be used in the right way. The fourth law 
assures that management will not overlook the observance of the 
other three laws. 

Standards of Quality 

Figure 1 is an illustration of the manner of determining stan- 
dards of quality in wool yarn. 

When a purchase order is placed for wool yarn the manufacturer 
naturally expects to receive wool yarn, but usually he receives wool 
yarn and water. 

Wool yarn has many peculiar properties, one of which is its 
tendency to absorb moisture. Therefore, when the manufacturer 
receives 100 lbs. of yarn, he must make some test to assure that 
he is not getting water in undue quantities. 

This peculiarity of absorbing moisture cannot be dissociated 
from wool, and the Bradford Conditioning House in England has 
fixed what is termed an allowable moisture content per lb. of 
conditioned wool yarn. Therefore the manufacturer has to deter- 
mine for himself whether this allowable moisture content has been 
exceeded. 

Figure 1 
WOOL YARN 
TEST FOR MOISTURE CONTENT 


Purchase Ibs. 

4 bales of 1/20’s. Gross weight .. .. .. ...... 2400 

as alae: te eed 140 

. ee 2260 

Test of 12 lots selected from each bale grammes. 
IEEE 6 is Ke. we vous 0 Se Ge be ws a0 
0 reer er rrr eS 
Moisture content .. .. ee ee 
Moisture content in original weight it Gas 3S, Ge 
Recalculation of weights received Ibs. 

Original net weight .. .. . ds Stade. tenth sarin sank 2260 

Less moisture “content—17° 37% Dien cea. oa: Mk ee 392:5 

Dry weight received .. .. Dat sich AR iit ek ee te 1867-5 
Add allowable regain 184% ae pa ai re ee 3408 
Weight of conditioned wool purchased ie “pts ven tee 2208-3 


51:7 


Claim for excess moisture .. .. ........ 
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In this illustration 2,260 Ibs. net weight of yarn has been pur- 
chased. From each of the bales 12 sample lots have been selected 
and weighed. These samples are then dried out and weighed again, 
the moisture content of the original weight being 17:37 per cent. 
The whole purchase may then be revalued to ascertain the weight 
of conditioned yarn. 

The original weight is reduced by the total moisture content to 
ascertain the dry weight received. To this dry weight is added 
the allowable regain, fixed by the Bradford Conditioning House, 
this giving the weight of properly conditioned yarn. The variation 
from the weight invoiced represents the excess moisture and may 
be the subject of a claim. 

If these tests are not made we may have a position where there 
are issues strictly on requisition, we may have bin cards in the raw 
material store to check the stock, we may have stock ledgers in the 
office balancing with the raw material itself, and yet we may have 
considerable wastage in the material because the first law of 
material control has been disregarded, namely that standards of 
quality must be determined. 


Standards of Quantity 


Figure 2 demonstrates how standards of quantity are determined. 
It is taken from an engineering factory and shows standards of 
quantities for which purchase orders should be placed. 

When quotations for purchases are invited, these may specify 
a falling unit price for larger orders. Management then has to 
determine the size of each purchase which will secure the most 
economical cost having regard to factors such as lower unit price, 
stock turnover and storage. 

This table shows the calculated cost of the year’s supply pur- 
chased in lots varying from 500 to 2,000. 

The size of the order and unit price need no explanation other 
than that they are used to calculate the total purchase price of the 
5,000 needed in one year. For example, where orders are placed 
in lots of 500 the total price for 5,000 would be 5,000 multiplied 
by 2/54. 

The expense of the buying department expressed as a cost per 
unit requires some explanation. It has been found that in this 
buying department the cost of handling each purchase order is 
2/6. The cost per unit for a purchase order of 500 units would 
therefore be 0:06 of a penny. If each order was for 1,500 units 
the cost per unit would be 0-02 of a penny. This cost per unit 
falls as the quantity in units of each order increases. If the cost 
per unit is multiplied by 5,000 the buying department expense for 
the year’s supply is ascertained. 

If the cost per unit is multiplied by 5000, the buying depart- 
ment expense for the year’s supply is ascertained. 

The average stock carried, if all stock were used before the next 
order was placed, would be equal to half the quantity in the order, 
but in this case there is a minimum stock of 200 units. So that 
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the average stock carried, if orders were placed in lots of 500, 
would be half of 500, plus 200. As the size of the orders 
increases so does the average stock. The value of the average 
stock carried is of course the average quantity multiplied by the 
unit cost. 

The total cost line shows the cost of the 5,000 needed in a year 
if that 5,000 be purchased in varying lots. 

To show how this cost moves there is a graph at the foot which 
demonstrates that the economic quantity to purchase is 2,000. 

Management may be lured by savings on discounts for bigger 
orders or may believe in purchasing from hand to mouth for quick 
stock turnover. The quantities for which purchase orders are 
placed are then dependent upon which ever view is held by 
management. 

Stock is purchased and placed in the store, but before any of 
it has been issued to the factory departments, wastage in material 
may have taken place, because managament may have violated the 
second law of material control by failing to determine standards 
of quantity. 


Figure 2 
CALCULATION OF ECONOMIC LOT PURCHASE 
1. Size of order 
(units) .. .. 500 800 1,000 1,500 2,000 
2. Price per unit 2/54 2/44 2/33 2/34 2/23 
3.Buying Depart- 
ment expense 


(per unit) 06 037 03 02 015 
4. Average stock 
carried (units) 405 600 700 950 1,200 


5. Value of aver- 
age stock car- 

















ried .. .. .. £541610 £71 5 0 £80 4 2 £10717 3 £133 15 0 
BOMG 0 ve ee es GR FTG RSD He 26a M2 oy Sh 
Buying Depart- 

ment expense ; 3 @ 015 5 012 6 0 8 4 0 6 3 
Storage, etc., per 

7) eee 710 0 10 00 1113 4 #1516 8 200 0 
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Standards of Performance 


The purpose of Figures 3 and 4 is to predetermine standards 
of performance for material used in the underwear trade. 

In this trade it is the practice to calculate the cost of the material 
in the samples by weighing the samples themselves and extending 
that weight at the cost of knitted cloth. 

The weight of the cloth itself may be affected by such factors as 
dampness, heat, length of time that the cloth has been knitted, or 
even by the length of time that the yarn itself has been spun. 
Therefore, in determining standards of performance, management 
must look to something more accurate than merely the weighing 
of the finished sample to determine the cost of the cloth used. 

When standards of performance have been properly determined 
the sample may be costed before it has been made. 

Although yarn is purchased by weight, and although the costs 
of knitting are expressed as a cost per Ib., the total cost of the 
finished cloth should first be converted to a cost per inch or per 
foot for the purpose of calculating the cost of the sample. In the 
chart shown, the cost of the cloth is 5/7 per lb., comprising a yarn 
cost of 4/7 and a knitting cost of 1/-. 

In the illustration shown the cloth is being knitted on a circular 
machine with 22 in. diameter. With the aid of the other technical 
details shown the cost per inch or per foot may be calculated for 
knitted material. All samples for finished garments made from 
the cloth may be costed by measuring the length of the material 
required to make the garment. 


_ Figure 3 
CONVERSION OF KNITTED MATERIAL COSTS INTO 
PENCE PER FOOT 





Data per lb. 
ON Oe ey ee ae. Cs 
FEE oe ee eee ee a 

ahh batsk <a ve aelbe Mul ae ae 00 ae (a 
Machine used—22-inch circular machine. 
EEN Gu 6. Gk we 6k oe tu ce os ow OF 
ON SOS ae ee ee ee 2°75 

Calculation of number of feet to 1 lb. of yarn 
560 X 36 20 1 1 1 
———— X — X — X x ——_—_—— = 133 inches 

1 1 146 275 22x3* per Ib. 

= 11:1 feet to 
1 Ib. 
5/7 
Cost per foot = —— = 44d. 

Cost of sample 11:1 
EE 05. oo once 0d oh @O dec, 
COO OEE os 60 a6 0k 0% 08.00 00 04 ee 


Weignt per garment .. .. .. «2 «2-2 «2 os 5°97 Ome. 
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The second part of this chart shows what is likely to happen 
when garments are costed merely by weight. In the illustration 
a coarser yarn is used in knitting the cloth. Instead of 5:77 oz. 
of cloth used there has been 6-34 ozs., which is equivalent to a 
loss of 10 per cent on that material. 

The same condition will arise if the stitch is tightened and more 
courses are made to each inch of knitted material. These courses 
may be technically described as the number of wales knitted to 
make a given length of cloth. 


Figure 4 
COST OF USING COARSER CLOTH WHEN GARMENTS 
ARE COSTED BY WEIGHT 
(A common plan) 
True Cost (on which sample is based, i.e., 1/20’s). 
4 ft. = 5°77 ozs. @ 5/7 |b. = 2/- =cost per garment. 
Actual Cost (using a 1/18 yarn @ 5/7 Ib.) 
560 X 36 X 18 
-- = 121 inches per Ib. 
16 X 2:75 X 22 X 3+ 





or, 10.1 feet per Ib. 
Pattern measures 4 ft., used 6°35 ozs. of cloth @ 5/7 = 2/23. 
Loss = 24d. on 2/—- = 10%. 


For the moment, let us assume that management is costing 
samples and is following the usual plan of weighing them, then 
extending that weight at some cost per lb. The samples when 
being weighed may have had all moisture dried out or they may 
contain an excessive amount. They may have been knitted from a 
yarn different from that shown on the cost sheets or the machine 
adjustment may have been varied from the original specification. 
Management then has this difficulty that when it receives reports 
of cutting losses and investigates them it will find that the original 
sample weights are perhaps open to question. Management will 
then be at fault through not having observed the third law of 
material control in fixing standards of performance before manu- 
facturing begins. 

Measuring Actual Conditions with Standards 

Figure 5 serves to check continuously the quality of sole leather 
after that quality has been predetermined. 

Before I show you the operation of this report, I think I will 
say something of the peculiarities of sole leather which necessitate 
this control. 

Sole leather is purchased by weight, and in the process of tan- 
ning it may be loaded to increase the weight or it may be filled to 
increase the thickness. For this reason, cut soles may have dif- 
ferent weights and thicknesses when cut from different lots of 
leather. If the leather has not been loaded and has not been filled, 
all similar shapes of the same thickness will weigh the same. 
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Therefore it is necessary for the manufacturer to determine 
whether leather has been loaded or filled. To do this he should 
make tests on the different tannages he buys. The purpose of the 
test is to ascertain the weight in one square foot of leather of a 
gauge of one iron, which is one-fortieth of an inch. This may be 
shortly referred to as determining the specific gravity of the 


Figure 5 
SoLE DEPARTMENT 
TEST CUTTING 


Comparison of Total Calculated Weights for Shapes Cut, 
with Actual W eights 











Equivalent Net Area | Weight per Total 
Shape | Irons No. of No. of Pairs Excluding Iron per Calculated 
Pairs of 1 Iron Waste-Ft. Square Weight 
per Pair Foot 
2 9} 4 38 
9 10 90 
84 29 2463 
8 71 568 
7} 484 364 
7 38 266 
6} 14 91 
1663} ‘587 13 127 
11 8} ; 4} 
8 2 16 
74 53 -397} 
7 303 2134 
64 29 1884 
6 34 21 
8403 ‘3887 13 423 
12 9} 1 94 
9 14 134 
84 : 44 
8 1 8 
35} +3526 13 1} 
Calculatied Weight} 171} 
Actual /Weight 171 























leather. To make this test, the manufacturer selects a quantity 
of shapes which have been cut from the same tannage and calcu- 
lates the total area of all shapes having the same thickness. This 
area is then multiplied by the number of irons to determine how 
much area would be in this particular selection if each shape were 
of a thickness equal to one iron. This total area is then divided 
into the weight of the material and its specific gravity or its average 
weight per iron per square foot is determined. In the past this 
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manufacturer has made these tests and has adopted a standard 
specific gravity measure of 0-13 lbs. per iron per square foot. 

In this table we see the result of a test which is made at random 
on any cutting. A responsible person from the office makes this 
test. It shows the various shapes cut from the batch, the number 
of shapes of each thickness, valued at the number of irons and 
area, and the standard specific gravity, and thus is calculated what 
weight of material should be in those shapes if the actual specific 
gravity were 13 Ibs. per iron per square foot. 

This table is an actual test, and it shows that the calculated 
weight is equivalent to the actual weight, thus demonstrating that 
0-13 Ibs. per iron per square foot has been maintained in the 
leather supplied. 

Let us take a condition where no such tests have been made, or 
let us take a condition where those standards have been pre- 
determined, but no subsequent tests have been made to see that 
they are maintained. 

Material would be issued to cutters, who would cut the material 
to the right shape and then pass those shapes into stock, but if the 
wrong leather has been purchased, waste material will result, 
because management will have failed to observe the fourth law of 
material control by not measuring actual conditions with pre- 
determined standards. 

Figure 6 is also used to measure actual conditions with deter- 
mined standards of quality. It is used by a twine and cord manu- 
facturer to test raw materials on a spinning frame. 

In the first place, the quality is fixed according to the gauge 
of the spun hemp, which gauge is known as a lea. Each spinning 
machine may be adjusted to spin yarn of any number of leas within 
working limits, but at times the adjustment of the machines may 
alter, which immediately causes an alteration in the quality and 
in the quantity of material used. An alteration from a 5 to 43 lea 
will cause a variation of 5 per cent. in the material cost. 

The purpose of this table is to give the production department 
some ready means of identifying variations in the cost of material 
whether through error or through machine adjustments. 

The table, shows the weight of material of any given lea that 
should be spun in a time ranging from 1 second to 1 hour. 

This table has been prepared not by making tests on the machine 
itself, but according to the formula shown at the foot. 

As well as checking material, it is also used for checking pro- 
duction within a given time, but as production is outside the scope 
of this lecture I will not digress with that topic. 

At frequent intervals, stop watch readings are made on bobbins 
selected at random and the weight of material spun is checked with 
this table. 

Where variations between the tested weight and the bobbins 
occur, technical checks are made for the correction. 

Management may decide to make twine of a given quality and 
may properly calculate the quantity of yarn needed. Subsequently 
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the adjustment of the machines may alter and a different yarn 
may be spun. Wastage in material will then take place and 
management will fail in its supervision through not observing the 
fourth law of material control, which is to measure actual condi- 
tions with standards. 





Figure 6 
HEMP SPINNING 






















































































Table of Weights Produced per Unit of Time 
Spinning Machine No. 7651 
Time 3 Lea. || 4 Lea. || 54 Lea. | 6 Lea. || 74 Lea. || 8 Lea. || 10 Lea. 
Oz Grs. Oz! Grs. ||Oz| Grs. ||Oz| Grs. \Oz Grs. Oz Grs. ||Oz| Grs. 
Seconds a = 

1 1 1 1 1 

2 2 2 1 1 1 1 1 

3 3 3 2 2 l 1 1 

4 4 4 2 2 2 2 1 

5 5 5 3 3 2 2 2 

6 6 5 4 4 3 2 2 

5 | 8 6 4 4 3 3 2 

8 9 7 5 5 4 3 3 

9 10 8 5 5 4 4 3 

10 1l of) 6 6 4 4 3 

20 22 17 12 ll 9 8 7 

30 33 26 19 17 13 12 10 

40 44 34 25 23 28 17 13 

50 54 43 31 28 22 21 17 

Minutes 

1 65 51 37 34 27 25 20 

2 131 102 * 74 68 54 51 40 

3 196 153 111 102 81 76 61 

4 262 204 148 136 108 102 81 

5 328 255 185 170 135 128 102 

6 394 306 222 203 162 153 122 

7 1 23 357 259 237 189 178 143 

8 1 89 408 296 271 216 203 163 

9 1 | 154/)) 1 22 333 305 244 229 184 

10 1/219) 1 72 370 339 272 255 204 

20 3} 45)]/2) 143 |} 1) 303 |} 1] 241 )}1)106))/1 72 407 

30 4 | 287 || 3} 215 || 2} 236 || 2] 143 ]) 1 | 378 || 1 | 326 || 1) 174 

40 6] 91/|) 4] 287 ||}3] 168 |}3] 44]/ 2 | 211 || 2 | 143)}) 1) 378 

50 7 | 332 || 5/| 359 || 4| 102 ||}3|] 385 |}3 | 46)) 2 | 398 || 2) 142 

Hour 
1 9 | 136 ||6| 430 ||5| 35 || 4] 287 || 3 | 317 || 3 | 215 || 2| 347 





Method of Calculation 


1 Lea measures 300 yards to 1 Ib. 
Speed of roller = 25 r.p.m. 
Diameter of roller = 4 inches. 
Circumference of roller = 12+# inches. 
Length spun per minute = 314-285 inches. 
Length spun per minute = 8-73 yards. 
Length spun per hour = 523-8 yards. 

yards = 16 ounces. 
523-8 yards = 27-936 ounces. 
= 27 ounces 4094 grains. 
Weight produced per hour—1 Lea 27 ounces 4094 grains. 
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A continuous check of quantities with some predetermined 
standard is illustrated by Figure 7. 

Waste in material is not associated with direct materials alone. 

Considerable waste often arises with indirect materials. These 
include those stores and supplies which are not part of the finished 
article itself, but which are used in the manufacturing processes. 

By comparison, such materials are small, and for that reason 
probably are given less consideration than that extended to the 
direct materials. 

But over a long period the cost of indirect materials may present 
a large sum, and for them management should determine quantities 
as for direct materials. 

In this chart is shown the movement of productive hours in the 
machine shop of an engineer over a period of nearly four years. 
It also shows the movements in the cost per productive hour for 
small tools. The standard fixed was something over a halfpenny 
per productive hour. 

Let us go back to the first year of this graph, where management 
had no knowledge of the cost of small tools. The cost then was 
34d. per hour. 

If no consideration had been given to this question in the first 
year, the consumption of small tools in later years would probably 
have remained at the higher figure, for the reason that management 
would have violated the fourth law of material control of con- 
tinuously checking actual conditions with the determined standards. 

I have shown the application of the four laws in several 
industries. If management follows these four laws, if management 
will determine standards of quality of materials, standards of 


Figure 7 
Tools Cost per Productive Hour 
at + 


Pence. 
4.0 
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performance with those materials, and insist as well on receiving 
continuous reports showing actual conditions measured with those 
standards, you may be assured that management will then have 
adequate control. If waste in material is then occurring, manage- 
ment at least will know it. 


Taxation Section 
Edited by J. A. L. GuNN, F.1.c.A. 


WORKING BEASTS 


As previously pointed out in these columns, working beasts and 
beasts of burden must now be included in the livestock schedules, 
except those used in a business other than a business of primary 
production. In the latter class of case they will continue to be 
shown as plant, subject to depreciation at 10 per cent. cost per 
annum. 

A problem arises as to how working beasts used by a primary 
producer which were on hand on June 30, 1935, are to be incor- 
porated as opening stock in the 1935-6 livestock schedule as at 
July 1, 1935. 

The contention of the revenue is that they are to be taken into 
the livestock schedule at the depreciated value, i.e., transferred 
from the depreciation schedule to the livestock schedule at the 
depreciated value. There will thus be no adjustment required 
under Section 59 in respect of the disposal of the animals or under 
Section 82 in respect of double deductions. If the animals are 
natural increase not previously included in the depreciation 
schedule, they should be taken into account in the livestock owned 
by the taxpayer. At July 1, 1935, the value will be as ascertained 
under the previous Act which, generally speaking, will be “nil.” 
At June 30, 1936, the value of the animals should be taker into 
account at cost or market selling value, according to the option 
exercised by the taxpayer. 

As I have expressed a different opinion in another publicaticn 
I hasten to place the official viewpoint before readers. 

If a taxpayer has elected to value on the basis of cost price, the 
commissioner’s interpretation of the law may not adversely affect 
the taxpayer to any serious extent. For example :— 


Year Ended June 30, 1936 


Nos. Value. Nos. Value. 

Opening stock vide pre- ee ee 4 £100 
vious accounts .. .. .. nil — Re ce. xs es 3 — 
Horses transferred from Closing stock .. 73 100 


Plant Account at de- 

preciated value, 1/7/35 
Natural increase born 

prior to 1/7/35 .. .. .. 
Natural increase year 

ended 30/6/36 .. .. 
Gross profit .. 


£60 


lel) s & $s 
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Method of Valuation 


Average cost of 30 £60 
50 @ £1 50 (taxpayer’s election) 
80 -— £110 
73 
Therefore — of £110 = £100. 
80 


If, however, the taxpayer has elected to adopt market selling 
value as the basis of valuation of his closing stock, the result may 
be disastrous to the taxpayer. For example :— 


Year Ended June 30, 1936 


Nos. Value. Nos. Value. 
Opening stock at 30/6/35, PE aga 4 £100 
as per previous accounts nil a a 3 — 
Horses transferred from Closing stock at 
Plant Account at depre- market value of 
ciated value, 1/7/35— £20 per head .. 73 1,460 
30 @ £2 per head .. .. 30 £60 


Natural increase born 

prior to 1/7/35. As they 

had no value under the 

previous Act, they are 
brought in at nil .. .. 40 nil 
Natural increase born dur- 
ing year ended June 30, 
Rte oe vee Ee ca! ee — 
Gross Profit.......... — 1,500 
80 £1,560 80 £1,560 








I feel sure that Parliament never intended that a taxpayer on 
market selling value should be treated in this fashion, and it is 
hoped that interested taxpayers will make a vigorous protest 
against such an injustice. 


INCOMES OF SOCIETIES 
Section 14 (1) (j) of the Commonwealth Act was amended in 
1930 to read :— 


“(j) the income of any society or association not carried on for the pur- 
poses of profit or gain to the individual members thereof, estab- 
lished for the purpose of promoting the development of aviation or 
of the agricultural, pastoral, horticultural, viticultural, stock-raising, 
manufacturing or industrial resources of Australia to the extent to 
which the income is not derived from a trade or business carried on 
by the society or association, or from services rendered by the 
society or association to any person for reward ;” 


The explanation of the addition of the words appearing after 
the word “Australia” is contained in the then Commonwealth 
Treasurer’s Explanatory notes issued with the 1930 Bill, viz :— 


“Under this section the income of a Chamber of Manufactures is exempt. 
These Chambers have, however, through separate legal companies, entered 
the business of insurance, and the Chambers of Manufactures, per se, render 
active business assistance to Chamber of Manufactures insurance companies. 

“These insurance companies are taxable on their profits just as any other 
company is taxable. But the Chambers of Manufactures which render active 
business assistance to the companies receive remuneration for those services. 
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The insurance companies concerned obtain a deduction of those payments in 
their assessments, but the Chambers of Manufactures do not pay any income 
tax on the amounts so received, although they are actually remuneration for 
services rendered. The amounts cannot be taxed because of the specific 
exemption quoted above. 

“The Government considers it is not reasonable that the income derived by 
the Chamber of Manufactures for the services mentioned should escape 
income tax any more than that similar income should escape tax in the hands 
of individuals.” 

It was found, however, that the 1930 provisions went too far, 
and they were deleted from the new Act. The present Treasurer’s 
Explanatory Memorandum States :-— 

“The reference to the carrying on of a business by the association has 
been deleted, as it might be held that societies, such as agricultural societies, 
were taxable on the income derived from their agricultural shows. This 
was never the intention of the law.” 

The new paragraph (S. 23 (h) ) exempts :— 

“the income of a society or association not carried on for the purposes of profit 
or gain to the individual members thereof, established for the purpose of 
promoting the development of aviation or of the agricultural, pastoral, horti- 
cultural, viticultural, manufacturing or industrial resources of Australia :” 


It will be noticed that “stock-raising” has been deleted from the 
paragraph, as it might have been held to exempt such bodies as 
racing clubs. The Commonwealth Treasurer considers that pastoral 
interests are adequately covered in the paragraph as it stands. 


Private Companies 
By A.F.1LA. 


The Federal law relating to the taxation of private companies 
is contained in Division 7, Sections 103 to 109 (incl.) of the 
Income Tax Act 1936, and reads as under. These sections practi- 
cally re-enact the provisions of Sections 31A to H 1934 Act. 


Division 7. Private Companies 
103. (1) In this Act, unless the contrary intention appears— 

“distributable income” means the amount obtained by deducting from the 
taxable income of a company all taxes, which, in the year of income, 
are paid under this or the previous Act, or paid in any country out 
of Australia in respect of income of the company which is taxable 
income under this or the previous Act; 

“investment company” means a company the income of which, other than 
dividends from private companies, is ordinarily derived solely or prin- 
cipally from such sources that income derived from those sources 
by an individual would be income from property ; 

“nominee” of any person means one who may be required to exercise his 
voting power at the direction of, or holds shares directly or in- 
directly on behalf of, that person and includes a relative of that 
person; 

“private company” means a company which is under the control of not 
more than seven persons, and which is not a company in which the 
public are substantially interested or a subsidiary of a public com- 
pany ; 

“undistributed amount” means— 

(a) the amount by which the dividends paid by a private company 
out of its taxable income of the year of income fall short of a 
sufficient distribution; or 
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(b) where no dividends have been so paid, the amount which would 

have been a sufficient distribution. 
(2) For the purposes of this Division— 

(a) a company shall be deemed to be a company in which the public 
are substantially interested if shares of the company (not being 
shares entitled to a fixed rate of dividend, whether with or without 
a further right to participate in profits) carrying not less than 
twenty-five per centum of the voting power, have been allotted 
unconditionally by, and are at the end of the year of income bene- 
ficially held by, the public (not including a private company) and 
any such shares have in the course of that year been quoted in the 
official list of a Stock Exchange; 

(b) a company shall be deemed to be a subsidiary of a public company if, 

by reason of the beneficial ownership of the shares, the control of the 
company is in the hands of one or more companies none of which 
is a private company ; 
a company shall be deemed to be under the control of any persons 
where the major portion of the voting power or the majority of the 
shares is held by those persons or is held by those persons and 
nominees of those persons or where the control is, by any other 
means whatever, in the hands of those persons ; 

(d) persons in partnership and persons interested in the estate of a 
deceased person, or in property held in trust, shall respectively be 
deemed to be a single person; 

(e) a private company shall be deemed to have made a sufficient dis- 
tribution of its income of the year of income if, before the expira- 
tion of nine months after the close of the year, it has paid in divi- 
dends out of the taxable income of that year— 

(a) where it is an investment company—the whole of its distributable 
income; or 
(b) where it is not an investment company— 

(i) if the whole or part of its distributable income consists of 
dividends received from other private companies—that 
whole or part, together with two-thirds of the remainder, 
if any, of the distributable income; and 

(ii) in any other case—two-thirds of its distributable income. 

104. (1) Where a private company has not, before the expiration of nine 
months after the close of the year of income, made a sufficient distribution of 
its income of the year, the Commissioner may assess the aggregate additional 
amount of tax which would have been payable by its shareholders if the com- 
pany had, on the last day of the year of income, paid the undistributed amount 
as a dividend to the shareholders who would have been entitled to receive it, 
and the company shall be liable to pay the tax so assessed. 

(2) Where there is more than one class of shareholders of the company, 
then for the purpose only of determining which shareholders would have 
been so entitled, dividends paid within nine months after the close of the year 
of income out of the taxable income of that year shall be deemed to have 
been paid in the order in which they were actually paid, but before the last 
day of that year. 

105. (1) Where, in relation to any private company, there is an undistri- 
buted amount, and any person (not being a company, trustee, or partner- 
ship), would, ‘otherwise than as a shareholder of the private company, have 
received a part of that amount if there had been successive distributions of 
the relative parts of that amount to and by each of any companies, trustees 
or partnerships interposed between the private company and that person, the 
Commissioner may also, in addition to any other tax. assessable under this 
Division, assess the additional amount of tax, if any, which would in that 
event have been payable by that person, and the private company shall be 
liable to pay the tax so assessed. 

(2) If any company so interposed between the private company and that 
person is not incorporated in Australia, and the Commissioner is unable to 
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ascertain the identity of that person, or the part of the amount which he 
would have received, the Commissioner may assess the additional amount of 
tax, if any, which would have been payable if the company so interposed had 
only one shareholder, and the private company shall be liable to pay the tax 
so assessed. 

106. (1) Where the total amount of dividends paid by a private company 
out of its taxable income of the period of four years next preceding the year 
of income exceeds the aggregate of the smallest amounts that would have been 
a sufficient distribution in each of those years, the excess shall, for the pur- 
pose of calculating the undistributed amount, be deemed to be a dividend 
paid out of the taxable income of the year of income. 

(2) For the purpose of calculating the excess— 

(a) any part of the company’s taxable income of that period upon which 
it has paid or is liable to pay tax under this Division, or under Sec- 
tion twenty-one of the previous Act, or under Division 2 of Part 
III of that Act, shall be deemed to be a dividend paid by the com- 
pany during that period; and 

(b) any dividend or part of a dividend paid out of that part of the com- 
pany’s taxable income shall be deemed not to be a dividend. 

107. A person shall be entitled to a rebate of the amount by which his 
income tax is increased by the inclusion in his assessable income of— 

(a) dividends paid to him by a company ; or 

(b) amounts in respect of dividends paid by a company to any company, 
trustee or partnership interposed between that person and the com- 
pany paying the dividends, 

where the dividends are paid wholly and exclusively out of any amount or 
amounts in respect of which, under this Division, under Section twenty-one 
of the previous Act, or under Division 2 of Part III of that Act, the com- 
pany paying the dividends has paid or is liable to pay tax. 

108. (1) If any amounts are advanced or any assets distributed by a 
private company to any of its shareholders by way of advances or loans, or 
any payment is made by the company on behalf of, or for the individual 
benefit of, any of its shareholders, so much, if any, of those advances, loans 
or payment, as in the opinion of the Commissioner, represents distributions 
of income shall, for all purposes of this Act, be deemed to be dividends paid 
by the company to those shareholders out of profits derived by it. 

(2) Where the amount of any advance, loan or payment is deemed, under 
the last preceding sub-section, to be a dividend paid by a company to its share- 
holders, and in any year subsequent to that in which the dividend is so deemed 
to be paid, the company sets off any dividend distributed by it in that subse- 
quent year, in satisfaction in whole or in part of the amount of that advance, 
loan or payment, that dividend shall, to the extent to which it is so set off, 
be deemed not to be a dividend for any purpose of this Act. 

109. So much of any sum paid or credited by a private company and being, 
or purporting to be— 

(a) remuneration for services rendered by any person being a share- 
holder or director of the company, or being a relative of any such 
shareholder or director; or 

(b) an allowance, gratuity or compensation in consequence of the retire- 
ment of that person from any office or employment held by him in 
that company, or upon the termination of any such office or employ- 
ment, 

as exceeds an amount which, in the opinion of the Commissioner, is reasonable, 
shall not be an allowance deduction, and the excess shall, for all purposes of 
this Act, be deemed to be a dividend paid out of profits derived by it to the 
recipient and received by him as a shareholder of the company. 


The substance of the present law was first introduced by Act 
under the well known Section 21. This Section was designed to 
empower the Commissioner, in cases where a company had not 
made a distribution of two-thirds of its taxable income, to assume 
a notional distribution for the purpose of calculating the amount 
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of tax which the Department would have collected had an actual 
distribution been made—the only difference being that the incidence 
of tax under Section 21 fell on the company whereas in the case of 
an actual distribution of dividends it fell on the shareholders. 

The Section, however, as it then stood, contained a number of 
avenues through which tax could be avoided under this Section and 
these weaknesses were exploited to the utmost by some taxpayers 
whose technical knowledge enabled them to perceive the loopholes. 
Probably the chief method employed was the formation of holding 
companies, thus reducing the original income to an inconsequential 
minimum. 

Amending legislation has now effectually covered up these and 
other avenues of exploitation and following on the recommendation 
of the Royal Commission on Taxation, the law has taken its present 
form. 

It is interesting to recall some of the comments made by the 
Commission in its report, summarising the methods employed by 
certain private companies to avoid or reduce their individual taxes 
—they were: 

(1) “The formation of a number of separate private companies 
or chain of private companies each of which holds shares 
in that preceding it in the chain.” 

(2) “The allotment of shares for the purpose of reducing the 
holding and thereby the dividends of the principal share- 
holders in order to reduce the rate of tax which would 
otherwise be payable by him.” 

(3) “The distribution of profits as salaries or bonus to directors 
or shareholders.” 

(4) “Distribution of profits in the form of loans to shareholders 
instead of by way of dividends.” 

In regard to (1) the comments of the Commission are illumina- 
ting, and are dealt with after the comments on (2), (3) and (4) 
above. 

Re (2). This was brought about by certain registered share- 
holders holding shares as nominees or dummies for the real share- 
holder and the Commissioner has power to collect the tax properly 
payable (under Section 104). The real test as to whether the 
registered holders are the real owners of the shares of course is the 
receipt, control and ultimate disposal of the dividends. 

Re (3). Prior to the pronouncement of the “Sennitt Judgment” 
it was a fairly common practice amongst proprietary companies to 
absorb all or most of the profits by paying large sums in the form 
of salaries or directors’ fees thus avoiding the higher rate of tax 
which would be payable had the profits been paid away in the form 
of dividends. 

While this practice was not contrary to statute it was abused to 
such an extent that it was evident that some action would be taken 
to overcome the wholesale avoidance of tax. 

The views expounded by Mr. Justice Starke on the occasion of 
the appeal to the High Court in the Sennitt case gave rise to much 
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discussion by taxpayers and practising accountants; the crux of 
the decision was that, where such payments are out of all propor- 
tion to the services rendered, part of such payments was in fact a 
distribution of profits and was to be treated as such for taxation 
purposes. 

Although the appeal to the High Court was dismissed on the 
ground that no question of law was involved and was therefore 
incompetent the opinion was applied as if such had been competent. 
The substance of this decision has now been incorporated in the 
law (Section 109). The question of what is adequate remunera- 
tion is a question of fact to be determined by the Commissioner 
on the merits of each case. 

Re (4) Provision to regard, in certain cases, the distribution 
of assets by a private company as a dividend has been made in 
Section 108. Under the previous law, i.e., prior to 1934, if, say, 
the owner of a one-man company wished to draw in cash the whole 
or major part of the profits of a year, he could arrange for two- 
thirds of the distributable income to be paid to him by way of 
dividend and for the balance of the income to be paid to him by 
way of loan, free of interest. By this means only the company 
rate of tax would be levied on the remaining one-third of the 
company’s profits, whereas in effect it had been distributed to the 
shareholder. The object of Section 108 is to ensure that property 
tax, less rebate, is paid by the shareholder on the whole of the 
amount actually received by him. 

The following is an extract from the Royal Commission’s Report 
dealing with (1) supra: 


HOLDING, SUBSIDIARY AND INTERLOCKING COMPANIES 
“Re (1)— 

687. There is reason to believe that some private holding companies have 
been formed solely to reduce the tax which would otherwise be payable by 
their shareholders, and particularly to avoid the imposition of additional tax 
under Section 21 on profits which should properly be subject to that tax. 
The following example, based upon an actual case which came under our 
notice, we think more than justifies this opinion. 

688. X. and Y. are equal partners in a business which manufactures and 
distributes two distinct products. Desiring to reduce the tax, for which they 
would be liable if they continue to trade as a partnership, they proceed as 
follows :— 

First Step—They incorporate three private companies. Company A. pur- 
chases one factory. Company B. purchases the other factory. Company C. 
purchases the finished stock and book debts, and controls distribution of the 
products of companies A. and B. The consideration for sale is in each case 
the allotment of shares in each company equally to X. and Y. 

Second Step.—They next incorporate company D., to which they sell the 
shares they have received from companies A., B. and C., the consideration 
being the allotment equally to X. and Y. of shares in company D. 

Third Step.—X. now incorporates company E., consisting of himself and 
the members of his family. He sells to it his shares in company D., the con- 
sideration being again paid in shares. Some of these shares are allotted or 
transferred by X. to the members of his family. Y. incorporates company F. 
with the same capital as company E., and follows exactly the same pro- 
cedure as X. 

The following diagram will make it easier to understand the procedure 
adopted :— 
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First Step— Manufacturer. Manufacturer. Distributor. 




























Holds all shares 








Second Step— in Companies 
A, & 
Holds Holds 
. halt ~ half 
Third Step— share to E | [ F shave in 
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| 


X and family. Y and family. 


689. The profits of companies A., B. and C. for the first year are as fol- 
low—in each case two-thirds is distributed to company D.:— 





Profit. Dividend. 
Comair A... .. 1. 65 ce oo Se £20,000 
ere re 7,500 5,000 
Oe ea ee 4,500 3,000 
£42,000 £28,000 





Commonwealth tax was paid by each company on its total profit at 1/- 
in the pound. Company D. has no income other than the dividends, amount- 
ing to £28,000, which it has received from companies A., B. and C. These 
are free of tax in its hands by reason of the rebates to which it is entitled in 
its capacity as a shareholder. It distributes two-thirds of this amount as 
dividends equally between companies E. and F. Companies E. and F. each 
receive £9,333 as dividend from company D. free of tax. Each distributes 
two-thirds of this amount as dividends to its shareholders. 

690. It should be noted that none of the companies is liable to additional 
tax under Section 21, as each has distributed two-thirds of its taxable income. 
To avoid a confusion of the real issue, special property tax is ignored in the 
example. 

691. The net result of this complex scheme is that the profits still remain 
the property of the former partners in the same proportion as they did before 
the companies were formed. They have avoided payment of tax on profits 
which they have not withdrawn (except to the extent of 1/- in the pound 
which was paid by the companies). The advantage of the arrangement is 
shown by the following table of the taxable income of each partner in the 


circumstances stated :— Taxable 
Income. 
(a) As a partner—as income from personal exertion .. .. £21,000 

(b) If only one company had been formed—dividends—as 
income from property .. . .. 14,000 

(c) As a result of the scheme described—dividends—as in- 
come from property .. .. . ces 6,222 


Tax on dividends under (b) and (c) would ‘depend upon ‘the manner in 
which each partner has distributed the shares he received from company D. 

692. In the examples given the taxpayers concerned were content to form 
only three successive companies, or groups of companies, but the only prac- 
tical limitation to the number of successive companies that might be formed 
is that the distributable income of the last company must be sufficient to 
provide for the dividends required by the promoters for their individual use. 

693. It is not suggested that income tax legislation should interfere with 
the right of the taxpayer to form a private holding company with as many 
subsidiaries as he may consider he requires for the purpose of his business. 
But if he does so he should not be placed in a better position for the purposes 
of taxation than he would have been if the whole of his interests were repre- 
sented by one company. The acceptance of this principle is essential to pre- 
serve equity between shareholders of private holding companies and other 
private companies. 
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694. In order to prevent avoidance of tax by the formation of private hold- 
ing companies, we recommend that dividends received by one private com- 
pany from another shall, to the extent to which such dividends form portion of 
the distributable income, be deemed to be distributable in full for the pur- 
poses of the calculation of additional tax under Section 21.” 

Another instance of a chain of companies successively holding 
shares in one another is shown below: 


Assume A Co. to be a one-man Trading Co. 


A 
Net profit .. .. .. £218,700 
Two-thirds distributed to B which holds all 
eae rere hea 
B 
Only income dividends from A Coy. .. .. £145,800 
Two-thirds distributed to C ba which holds 
all shares in B Coy. ee hee 97,200 
C 
Only income dividends from B Coy .. .. £97,200 
Two-thirds distributed to D sped which holds 
all shares in C Coy... .. .. a ti 64,800 
and so on. 


It is obvious that the chain could be carried through until the 
final distribution to the real shareholders would be comparatively 
negligible. 

For the consumation of this scheme it would be necessary to get 
the money into the hands of the real shareholders. This could be 
done by the company’s lending money free of interest to the 
actual shareholder. These avenues of exploitation have been 
effectually covered up by Section 103, which requires all private 
companies to distribute 100 per cent. of their dividend income, 
and Section 108, which regards loans to shareholders as a distribu- 
tion of dividends in certain cases. 


Practical Application of Sections 103 to 109 


It will be seen on reference to the above Sections that application 
is only made to private companies as defined by Section 103. 

The application is automatically made in the case of private 
companies whose distribution has been insufficient to comply with 
the law and not at the discretion of the Commissioner as formerly. 
In considering the application of Section 103 to the year of income, 
the position relating to distribution of dividends by the company 
during the preceding four years is taken into account. 

The following example illustrates the method of taking the 
aggregate position :— 

Taxable Taxes Distd. Required Divs. Over Under 
Income Paid Income  Distn. Paid Paid Paid 


Ist year .. .. 1,500 — 1,500 1,000 1400 400 — 
2nd year .. .. 500 50 450 300 200 — _ 100 
3rd year .. .. 550 70 480 320 300 — 20 
4th year .. .. 300 40 260 174 iso. — 24 


Income year .. 600 30 570 380 200 — — 
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The Section would therefore not be applied to the Income Year, 
the excess distributions of previous years, viz., £256, being greater 
than the insufficient distribution of the income year, viz., £180. 


What is a Private Company? 

It will be seen that Section 104 applies only to private companies. 
The definition contained in Section 103 states that a private 
company means a company which is under the control of no more 
than seven persons and which is not a company in which the public 
are substantially interested or a subsidiary of a public company. 

In examining the definition under this section, it is necessary for 
the reader to disabuse his mind of the definitions of proprietary 
companies contained in the Companies acts. 

In order to conform with the above definition, the control must 
be in the hands of not more than seven persons and in addition the 
company must not be a company in which the public are substanti- 
ally interested—the public are deemed to be substantially interested 
if (excluding preference shareholders) they carry not less than 
25 per cent. of the voting power. 

In the case of the shares in a company being held by another 
company in which the public are substantially interested, such 
company shall be deemed not to be a private company. 

It is quite obvious from an examination of the above definition 
that under no circumstances could a company which is registered 
on the Stock Exchange be deemed a private company, although it 
it quite conceivable that a company registered as a public company 
under the Companies Act could be regarded as coming within this 
definition. 


Distributable Income 


In considering what income is available for distribution under 
Section (104) all income taxes paid during the year of income to 
which the section is being applied are deducted from the taxable 
income. These are the only deductions allowed in arriving at the 
distributable income which are not allowed in arriving at the taxable 
income. It should be noted, however, that ex-Australian taxes are 
allowed in addition to Federal income tax, for example :— 


Pee aS. kc xd oe Se 3s ae £12,000 
Deduct—Federal income tax .. .. .. £1,250 
New Zealand income tax .. 450 

1,700 





Distributable income for purpose of 
calculating the additional tax .. .. £10,300 





In conclusion, I append two examples of the method of calcula- 
ting of the tax due to the application of the Sections under review. 
For the purpose of easy calculation averaging has been disregarded. 
It should be especially observed that the special property tax does 
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not apply to assessments for the year ended 30/6/1936 (or a sub- 
stituted period). 


Case (a) 

This provides a simple example where all shareholders are 
individuals. The aggregate of 7,000 shares is held by a number of 
shareholders all of whom have a rate of tax under that of the 
company rate after adding the notional distribution. 


Case (b) 

This illustrates a position where companies are interposed 
between the private company and the ultimate shareholders. 

In this case it will be seen that a large proportion of the shares 
are held by investment companies; the notional distribution allo- 
cated to these companies has been carried through to the ultimate 
shareholders. The law requires investment companies to distribute 
100 per cent. of their profits, and thus their share must be regarded 
as wholly distributed when calculating the additional tax. 

The assessment, of course, issues to the X.I.T. Company. If, 
however, the X.I.T. Company has conformed to the requirements 
of the Act by distributing two-thirds of its taxable income and the 
investment holding companies have not distributed 100 per cent. 
of their income, e.g., dividends from X.I.T. Company, an assess- 
ment would be made against them deeming up to 100 per cent. to 
be distributed. 


Case A 
Name of Company: A.B.C. Company 
Financial Year 1935-36 


Application of Section 104 to Profits derived during the year 
ended 30/6/1935—Shareholders’ 1936-37 Assessments 









































Income Income 
fr Share- Prop.| Statu- 
holder’s | Shares Ine. tory Am/’nt 
Name held other | deduc- Tax. to be Tax 
(assumed as at | P.E. bs tion added | P.E. | Prop. 
residents) dends) 
£ £ £s. dj € £ Sts a. <€. 
A. 2,000} 500 | 300 | Nil 29 8 4) 400 | 500; 700) 70 10 2 
B. 3,000) 300} 50); 200 617 4 600 | 300! 650) 48 4 6 
C. 2,000} 600 | 100 25 | 22 1 8 400 | 600; 500) 55 3 O 
D. 4,000} 700/500; Nil | 63 2 3] 800 | 700/1300/188 14 9 
E. 6,000} 900; 600; Nil | 94 8 11/1200 | 900/1800/331 17 0 
F. 1,000) 500} 100 75 | 1517 5 200 {500}; 300) 29 8 4 
Other No |ad- 
Share- 7,000; —|—; — = 1400 | ditijonal = 
holders yileld |————-— 
25,000 231 15 11/5000 723 17 9 
Le|ss 231 15 11 
Addjitional| tax |due | to ap|plication jof the| Sec. 492 1 10 
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Victorian Board of Review 
By Joun M. WHITE 
Secretary, Taxpayers’ Association of N.S.W. 

During the passage of the Income Tax (Assessment) Bill 
through the Victorian Legislative Assembly, amendments were 
made by the Premier (Mr. Dunstan) altering the provisions of the 
original Bill in regard to taxpayers’ appeals. It is proposed to set 
up a Board of Review and, subject to an agreement being effected 
with the Commonwealth Goverment, to utilise the existing Federal 
Taxation Board of Review for this purpose. 

In brief the amendments accepted by the House provide for :— 

The establishment of a Board of Review consisting of a Chair-- 
man and two other members; 

That, subject to the making of an agreement with the Common- 
wealth authorities, the Governor-in-Council may appoint the 
members for the time being of the Federal Board to hold office 
as members of the proposed State Board. 

It is provided that the appropriate clauses shall not be pro- 
claimed unless and until the agreement referred to has been made. 

The amendments further provide that where an objection to an 
assessment has been lodged and disallowed by the Commissioner, 
a taxpayer, dissatisfied with the decision of the Commissioner, may 
request that the matter be referred to the Board for determination 
or, alternately, that the objection be treated as an appeal and 
referred to a County Court. In the event of references to the 
Board, the right of appeal to a County Court is reserved to both 
Commissioner or taxpayer on decisions involving a question of law 
only. On questions of fact the decisions of the Board will be final. 

A limitation, similar to the provisions of the Federal Act, is 
placed on the power of the proposed Board to review decisions of 
the Commissioner relating to the imposition of additional tax and 
penalties. 

The Victorian Ministry is to be congratulated on enacting 
provisions such as these. In the first place, the appointment of a 
non-judicial Board as an alternative to the County Court will be 
welcomed by taxpayers. The experience of the Federal Board 
has clearly indicated that, in most instances, taxpayers prefer to 
have their appeals decided by an expert tribunal of a non-legal 
character. The majority of objections lodged against income tax 
assessments depend upon an interpretation of business facts, and 
for this class of appeal, a tribunal such as the Board of Review is 
preferable to the conventional Court of law. The class of appeal 
that depends upon an interpretation of the finer points of the law 
may, however, call more for a decision from the judiciary. To meet 
this class of appeal, the Victorian amendments provide taxpayers 
with the alternative recourse to the County Court and, if necessary, 
the right of appeal to a superior Court. 

The wisdom of utilising the personnel of the Federal Board of 
Review to constitute the State Board is obvious. The Victorian 
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taxpayer, and for that matter the Victorian Commissioner of 
Taxation, will derive the benefit of the long experience of the 
three members of the Federal Board. The personnel of the Federal 
Board comprises a taxation expert, a leading accountant and a 
barrister and solicitor. The members of the Board have a wide 
knowledge of business matters and are possessed of all-round 
commercial experience. 

A further advantage of this course will be that the same Board 
will be able to review both Federal and State assessments. It is 
obvious that, in a large number of instances, the same contentions 
arise under both the Federal and State assessments, and a consider- 
able saving in expense and time will result if the same Board can 
adjudicate on both assessments. 

It may be noted that the provisions of the Bill relating to the 
establishment of the Board will only be proclaimed when the 
necessary agreement has been effected with the Commonwealth 
authorities. In view of the statements made earlier this year that 
the Commonwealth Government had under consideration the 
abandonment of the Federal Board, it is to be hoped that an early 
announcement will be made regarding the retention of this body. 
Victoria desires a Board of Review, New South Wales has enacted 
provisions for the establishment of a separate State Board; surely 
the Commonwealth Government can now see the wisdom of 
retaining the Federal Board ? 


The Question Box 
LIFE INSURANCE PREMIUMS 


Question: 

R.P.H. (Tamworth) asks: A resident taxpayer who paid 
annually £45 in life assurance premiums commuted all future 
premiums payable by a cash payment in 1933. According to the 
income tax Acts it appears that premiums to be allowable as 
deductions must be paid during the year of income. Kindly advise 
whether, under these circumstances, it would be correct to continue 
to claim as a deduction the annual premiums of £45 payable prior 
to the time future premiums were commuted by cash payment. 


Answer: 

I am of opinion that the taxpayer is not entitled to any deduc- 
tion after the premiums were commuted. The concessional allow- 
ance is in respect of “payments made by the taxpayer in the year 
of income,” and it would appear to follow therefore that if there 
are no actual payments during an income year no deduction is 
allowable in respect of that year. 


DIRECTORS OF PRIVATE COMPANIES 


Question: 
F.F.D. (Brighton) asks: The managing director of a proprie- 
tary company, which is a pastoral company operating solely in 
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New South Wales, draws no salary, but is allowed all his living 
expenses whilst on the property. This for the year ended June 30 
last amounted to approximately £500. 

(a) Would the company be allowed the deduction of this 
amount for both Federal and New South Wales returns, and 

(b) Would the managing director be taxable on the full 
amount, or only £1 per week for himself and £1 for his wife, whilst 
residing on the property. 

(c) Would the position be the same if the business was 2 
partnership, and not a company and the taxpayer the managing 
partner? 

The opening phrase of Section 26 (e) of the Federal Act, and 
Section 19 (1) (e) of the New South Wales Act, read :— 

“The value to the taxpayer...” 

It could be contended that although the company spent £500 on 
his behalf, this amount did not necessarily represent the “value to 
the taxpayer,” and I should like to hear your views on the meaning 
of this phrase. 


Answer : 

(a) Section 109 of the Commonwealth Act provides that so 
much of any sum paid by a private company as being remuneration 
for services rendered by any person being a shareholder or director, 
or a relative, as exceeds an amount which, in the opinion of the 
Commissioner, is reasonable shall not be an allowable deduction, 
and the excess shall be deemed to be a dividend paid by the com- 
pany. Section 146 of the New South Wales Act contains the same 
provision. What is reasonable is a question of fact, and in the 
absence of details I cannot express any definite opinion on the 
subject. If the station property is of moderate size and the manag- 
ing director devotes the whole, or the major portion, of his time 
in managing the property, £500 per annum seems to me to be 
reasonable in the circumstances. If the taxpayer is dissatisfied 
with the Commissioner’s decision he may have the matter referred 
to the Board of Review. See pp. 474-478 of the July issue of the 
journal, where the subject is fully discussed. 

(b) I amof opinion that the managing director would be assess- 
able on the full amount. £2 a week is a conventional sum repre- 
senting a reasonable estimate of the value to the taxpayer of food 
and quarters provided for a station manager and his wife. But in 
the present case I gather that the sum of £500 was spent by the 
company for the living expenses of the managing director, i.e., 
principally in cash stores, also ration sheep provided. I presume 
that the managing director had the ordering of such stores, etc., 
and it would seem to be difficult for him to establish that that 
which cost the company £500 for food, etc., was not worth the 
same value to the taxpayer. Food does not undergo some mysteri- 
ous deterioration in money value at the moment of consumption. 

(c) No problem arises if the business were owned by a partner- 
ship, as the managing partner’s share of the income would be 
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taxable at personal exertion rates whether regarded as remunera- 
tion for services or as a share of the profits. 

The opening words of S. 26 (e), referred to by querist, were 
intended to meet cases such as sumptuous meals provided for the 
officers of a luxury liner, or a palatial homestead used by a station 
manager. In these circumstances the employee is compelled to 
accept what is provided—the ship’s officer has to dine with the 
passengers; the homestead happens to be there—but the taxpayer 
is only assessable on the value to him of the allowance. 


LOSSES OF PREVIOUS YEARS 
Question: 

W.T.R. (Crookwell) asks: A taxpayer suffers a loss of £150 
in 1936, but in 1937 his assessable income is £500, whilst in that 
year he also made a profit of £50 on the sale of a capital asset, 
which, however, had not been acquired for resale at a profit. Could 
the Federal Commissioner set off the previous year’s loss of £150 
against the profit on the sale of the capital asset? 


Answer : 

No. S. 80 (2) of the Commonwealth Act provides that . . . losses 
incurred by a taxpayer in any of the four years next preceding 
the year of income . . . shall be allowable as a deduction. Where, 
however, he has in the year of income derived exempt income, the 
deduction should be made successively from the net exempt income 
and from the assessable income. “Exempt income” means income 
which is exempt from income tax and includes income which is not 
assessable income. The £50 is not income at all; it is the surplus 
on realisation of a capital asset. The loss of £150 in 1936 is there- 
fore deductible in full from the assessable income of 1937. 


TRADING STOCK ON HAND AT CLOSE OF 
INCOME YEAR 
Question: 

R.A.W. (Sydney) asks: S. 31 of the Commonwealth Act pro- 
vides that the value of each article of trading stock (not being 
live stock) to be taken into account at the end of the year of 
income shall be, at the option of the taxpayer, its cost price or 
market selling value or the price at which it can be replaced. As 
the taxpayer is not called upon to make an election as in the case 
of live stock, is he entitled to value his closing stock at market 
selling value if his closing stock of the previous year had been 
valued at cost price? 

Answer: 

Yes. The taxpayer is not irrevocably bound to one basis of 
valuation, and he is entitled to adopt the “golden rule” of cost or 
market price, whichever is the lower. It should also be noted that 
he is not bound to value the whole of his stock at cost, market or 
replacement. He is entitled to value some articles at cost price 
and others at market selling value. 
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Company Law and Secretarial Practice Section 
Edited by J. S. McINNEs, F.I.c.A. 


THE MINIMUM SUBSCRIPTION 
By S. 39 of the English Companies’ Act of 1929: 


(1) No allotment shall be made of any share capital of a company 
offered to the public for subscription unless the amount stated (Note 1) in 
the prospectus as the minimum amount which, in the opinion of the directors, 
must be raised by the issue of share capital in order to provide for the 
matters specified in paragraph 5 in Part I of the Fourth Schedule to this 
Act (Note 2), has been subscribed, and the sum payable on application for 
the amount so stated (Note 3) has been paid to and received by the company. 

For the purposes of this subsection, a sum shall be deemed to have been 
paid to and received by the company if a cheque for that sum has been 
received in good faith by the company and the directors of the company have 
no reason for suspecting that the cheque will not be paid. (Note 4). 

(2) The amount so stated in the prospectus (Note 5) shall be reckoned 
exclusively of any amount payable otherwise than in cash and is in this Act 
referred to as “the minimum subscription.” 

(3) The amount payable on application on each share shall not be less 
than five per cent. of the nominal amount of the share. (Note 6). 

(4) If the conditions aforesaid have not been complied with on the 
expiration of forty days (Note 7) after the first issue of the prospectus, 
all money received from applicants for shares shall be forthwith repaid to 
them without interest, and, if any such money is not so repaid within 
forty-eight days (Note 8) after the issue of the prospectus, the directors 
of the company (Note 9) shall be jointly and severally liable to repay that 
money with interest at the rate of five per centum per annum from the 
expiration of the forty-eighth day. (Note 10). 

Provided that a director (Note 11) shall not be liable if he proves that 
the default in the repayment of the money was not due to any misconduct 
or negligence on his part. (Note 12). 

(5) Any condition requiring or binding any applicant for shares to waive 
compliance with any requirement of this section shall be void. 

(6) This section, except sub-section (3) thereof, shall not apply to any 
allotment of shares subsequent to the first allotment of shares offered to 
the public for subscription. (Note 13 

(S. 40 provides that a company which does not issue a prospectus on or 
with reference to its formation, or which has issued such a prospectus but 
has made no allotment thereunder, shall not allot any of its shares or 
debentures without previously delivering to the Registrar for registration a 
duly signed ,Statement in lieu of a Prospectus in the form and containing 
the particulars set ont in the Fifth Schedule of the Act, but the minimum 
subscription requirements of the Act do not apply to this Statement). 

By S. 41 of the English Companies’ Act of 1929: 

(1) An allotment made by a company to an applicant in contravention of 
the provisions of the two last foregoing sections of this Act, shall be 
voidable at the instance of the applicant within one month after the holding 
of the statutory meeting of the company and not later, or, in any case where 
allotment is made after the holding of the statutory meeting, within one 
month (Note 14) after the date of the allotment, and not later, and shall 
be so voidable notwithstanding that the company is in course of being 
wound up. 

(2) If any director of a company knowingly contravenes, or permits or 
authorises the contravention of, any of the provisions of the said sections 
with respect to allotment, he shall be liable to compensate the company and 
the allottee respectively for any loss, damages, or costs which the company 
or the allottee may have sustained or incurred thereby: 
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Provided that proceedings to recover any such loss, damages, or costs 
shall not be commenced after the expiration of two years from the date of 
the allotment. (Note 15). 

Part I of the Fourth Schedule prescribes the “Matters Required to be 
Stated in Prospectus,” and paragraph 5 of this Schedule reads thus: 

“Where shares (Note 16) are offered to the public for subscription, 
particulars as to:— 

(i) The minimum amount which, in the opinion of the directors, must 
be raised by the issue of those shares (Note 16) in order to pro- 
vide the sums, or, if any part thereof is to be defrayed in any 
other manner, the balance of the sums, required to be provided in 
respect of each of the following matters :— 

(a) The purchase price of any property purchased or to be pur- 
chased which is to be defrayed in whole or in part out of the 
proceeds of the issue; 

(b) Any preliminary expenses payable by the company, and any 
commission (Note 17) so payable to any person in considera- 
tion of his agreeing to subscribe for, or of his procuring or 
agreeing to procure subscriptions for, any shares (Note 16) 
in the company ; 

(c) The repayment of any moneys borrowed by the company in 
respect of any of the foregoing matters; 

(d) Working capital; and 

(ii) The amounts to be provided in respect of the matters aforesaid 
otherwise than out of the proceeds of the issue and the sources out 
of which those amounts are to be provided. 

See Note 18. 

(Ss. 39 and 41 of the English Act of 1929 are reproduced in Ss. 51 and 53 
of the Q. Act; Ss. 50 and 52 of the N.Z. Act; Ss. 56 and 58 of the S.A. 
Act; Ss. 142 and 144 of the N.S.W. Act; and clauses 39 and 41 of the 
Vict. Bill). 


Note 1: “unless at least sixty per centum of the amount stated,” in N.Z. 
S. 50. 


Note 2: “paragraph 5 in Part I of the Third Schedule,” in N.Z. S. 50. 

“in order to provide for the matters specified in sub-paragraph 
(i) of paragraph (5) of Part A of S. 50, less the amounts 
mentioned in sub-paragraph (ii) of the said paragraph, or, if no 
amount is so stated, then the whole amount of the share capital 
so offered for subscription,” in S.A. S. 56. 
“paragraph 6 of Part I of Schedule 8,” in N.S.W. S. 142. In 
the N.S.W. Act the first part of sub-Section (1) of S. 142 is 
divided into paragraphs (a) and (b), but the wording of the two 
paragraphs follows Eng. S. 39 verbatim. This remark also 
applies to the first part of clause 39 of the Vic. Bill. 


Note 3: “or for the whole amount offered for subscription,” added in S.A. 


Note 4: This paragraph does not appear in the S.A. Act, and therefore 
the old English law, as stated in the text below, applies in that 
State. 
“For the purposes of this sub-Section, if a cheque for a sum pay- 
able has been received by the company, the sum shall not be deemed 
to have been paid to and received by the company until the cheque 
is cleared.” Clause 39 (1) (b) of Vic. Bill. 


Note 5: “and the whole amount aforesaid,” in S.A. S. 56. 


Note 6: “Ten per centum,” in N.Z. S. 50 and S.A. 56. 
“The amount payable on application on each share shall not be 
less than £10 per centum of the nominal amount of the share or 
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such percentage thereof as will be necessary to be paid on applica- 
tion if the matters specified in paragraph 5 of Part I of the 
Fourth Schedule together with any moneys payable by the com- 
pany under any brokerage contract with respect to the shares are 
to be paid out of application moneys received by the company 
(whichever percentage is the greater).” Clause 39 (3) of the 
Vic. Bill. 


Note 7: “four months” in Q. Act S. 51 and N.Z. Act S. 50. “three 
months,” in S.A. Act S. 56 and Vic. Bill clause 39. 
“sixty days,” in N.S.W. Act S. 142. 


Note 8: “five months,” in Q. Act S. 51 and N.Z. Act S. 50. “four months,” 
in S.A. Act S. 56 and Vic. Bill clause 39. 
“eighty days,” in N.S.W. Act S. 142. 


Note 9: “the directors of the company, or, in the case of an intended 
company, the persons named in the prospectus as the proposed 
directors and the promoters,” in S.A. Act S. 56 (4). 


Note 10: “five months,” in Q. Act S. 51 and N.Z. Act S. 50. “four months,” 
in S.A. Act S. 56 and Vic Bill clause 39. 

“eightieth day,” in N.S.W. Act S. 142. 

Note 11: “a director, a person named in the prospectus as a proposed 
director, or a promoter,” in S.A. Act S. 56 (4). 

Note 12: “Provided that a director shall not be liable if he proves that the 
loss of the money was not due to any misconduct or negligence 
on his part,” in N.S.W. Act S. 142 (4). 

Note 13: This sub-Section is not in the S.A. Act. 

Note 14: “three months,” in S.A. S. 58 and N.S.W. S. 144. 

Note 15: “Every person who becomes liable to make any payment under 
this section may recover contribution as in cases of contract from 
any other person who, if sued separately, would have been liable 
to make the same payment.” N.S.W. Act only S. 144 (3). 

Note 16: “or debentures,” in Vic. Bill. 

Note 17: “Any commission or brokerage or both,” in Vic. Bill. 

Note 18: S. 40 of the Vic. Bill, following S. 55 of the S.A. Act and S. 345 
of the N.S.W. Act, contains a provision to the effect that all 
application and other moneys paid before allotment by applicants 
for shares or debentures offered to the public are to be held in 
trust for the applicants, with penalty for default. 


S. 39 (1). The provisions of the English Act of 1929 relating 
to the minimum subscription constitute one of the most important 
changes introduced by that Act. 

Until the 1931 Act of Queensland and the 1936 Act of New 
South Wales there was no statutory minimum subscription in those 
States—the only minimum subscription was the statement con- 
tained in a prospectus that the company would net proceed to 
allotment unless a stated number of shares had been applied for, 
and this was, of course, part of the contract on which applicants 
applied for shares in the issue covered by the prospectus. Apart 
from this, directors had absolute freedom to proceed to allotment 
on number of shares applied for, however inadequate. There are 
cases on record where directors have gone to allotment on share 
subscriptions insufficient to pay the expenses of promoting the 
company. 
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S. 85 of the English Act of 1908 provided that no allotment 
should be made of any share capital offered to the public for 
subscription, unless the amount fixed by the memorandum or 
articles and named in the prospectus as the minimum subscription 
upon which the directors might proceed to allotment, or if no 
amount was so fixed and named, then the whole amount of the 
share capital so offered for subscription, had been subcribed. The 
section left it to the company to fix the amount of the minimum 
subscription, and it became the almost universal practice to fix 
this minimum at the absurdly low figure of seven shares, thus 
completely stultifying the provisions of the Act. 

We have seen prospectuses offering over 1,000,000 £1 shares to 
the public containing the statement that the minimum subscription 
on which the company might go to allotment was seven shares. 
The standard article in Palmer’s Precedents provided that “the 
minimum subscription upon which the directors may proceed to 
allotment is seven shares of £1 each, and no allotment shall be 
made of any share capital of the company unless the said minimum 
subscription has been subscribed and the sum payable on applica- 
tion therefor has been paid to and received by the company.” As 
a protection to the investing public, the provisions of the 1908 
statute were thus rendered valueless. 

There have been many cases in England and Australia of com- 
panies commencing business with far too little capital, and the 
provisions of the 1929 Act are intended to rectify the previous 
unsatisfactory position by preventing directors proceeding to allot- 
ment with insufficient money to meet the obligations of the company 
and provide necessary working capital. The new minimum sub- 
scription is also of importance in informing prospective subscribers 
of the amount of capital upon which the directors may commence 
business and the details making up that amount. This enables 
prospective subscribers to form their own opinion of its adequacy 
or otherwise. The new provisions are very stringent, as practical 
experience of them has proved. 

Under the provisions previously in force in England, and the 
States where the provisions of the English Act of 1908 had been 
adopted, it was necessary to fix the minimum subscription in the 
memorandum or articles—the latter was the usual place in practice. 
Under the 1929 Act the amount of the minimum subscription must 
be stated in the prospectus, and it is not necessary—or advisable— 
to refer in the memorandum or articles to the minimum subscrip- 
tion; indeed such a provision would not be of any use. 

The minimum subscription provisions relate to shares only— 
they have no relation to issues of debentures (? the position under 
the Victorian Bill). 

The minimum subscription provisions do not apply to private 
or proprietary companies. One of the statutory conditions on 
which a company is a private company or proprietary company is 
that its memorandum and/or articles—the statutory provisions on 
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this point differ in the various States—prohibit any invitation to 
the public to subscribe for any shares or debentures in the company, 
and as the minimum subscription provisions only relate to the 
allotment of shares “offered to the public” for subscription, it 
follows that such provisions of the Acts do not apply to private 
or proprietary companies. Apart from any contractual position 
the directors of a private or proprietary company may go to allot- 
ment on any number of shares they think fit. 

There are many difficulties concealed in the phrase “offered to 
the public,” and this phrase will form the subject of a future 
article. 

The phrase “has been subscribed” means “has been applied for.” 


Sub-Section (1) of Section 85 of the English Act of 1908 
provided that no allotment should be made unless “the sum payable 
on application for the amount so fixed and named, or for the 
whole amount offered for subscription, has been paid to and 
received by the company.” This provision was strictly construed, 
it being held that it was a condition precedent to a valid allotment 
that the sum payable on application should have been paid to and 
received by the company in cash—not in negotiable instruments 
which might or might not be met. The mere receipt of a cheque 
is not payment in cash, and therefore directors had to wait for the 
cheques to be cleared before making an allotment. In Mears v. 
Western Canada Co., (1905) 2 Ch. 353, it was held that an allot- 
ment was irregular and voidable because it was made before some 
of the cheques which had been received for the payment of applica- 
tion moneys had been cleared, three of which were dishonoured on 
presentation, although in fact the underwriters at once made them 
good. It that case Swinfen-Eady J., said: “Any means by which 
money can be remitted may be used, but the remittances must he 
cleared and the actual cash received by the company before the 
date of the allotment.” This decision was affirmed by the Court 
of Appeal, and was followed in Burton v. Bevan, 1908, 2 Ch. 240. 
In In re National Motor Mail-Coach Co., 1908, 2 Ch. 228, it was 
held that a cheque which had been received by the company on the 
day of allotment could not validly be taken into account in making 
up the amotint of the minimum subscription even though it was in 
fact honoured in due course on presentation some days later. 

(There is, however, a Scottish decision to the effect that the 
receipt of a cheque after banking hours, but which was paid when 
presented the next day in the ordinary course of business, was a 
sufficient payment within the section; Glasgow Pavilion v. Mother- 
well, 1903, 6 Fraser 116, but this case has been doubted). 

On the recommendation of the Departmental Committee the 
statutory provision was amended to provide that a sum is to be 
deemed to have been “paid to and received by” the company if a 
cheque for that sum has been received in good faith and the 
directors have no reason for suspecting that it will not be paid— 
see the second paragraph of sub-Section (1) of S. 39 (above) 
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commencing “For the purpose of this sub-Section ...” So far as 
cheques are concerned, therefore, the amended provision overrules 
the decisions in the cases cited. 

It should be noted that the amended English provision has been 
adopted in Queensland, New Zealand and New South Wales. The 
amended provision does not appear in the South Australian Act, 
and therefore the above cited decisions will apply in that State. 
The Clause in the Victorian Bill, cited in Note 4, expressly pro- 
vides that a cheque shall not be deemed to have been paid to and 
received by the company until the cheque is cleared. 

(It may be stated that the amended provision has been the 
subject of much criticism in England). 


S. 39 (2). The amount stated in the prospectus as the minimum 
amount which in the opinion of the directors must be raised by the 
issue of share capital in order to provide for the matters set out 
in paragraph 5 of the Fourth Schedule is the “minimum subscrip- 
tion.” The amount of the minimum subscription is to be reckoned 
exclusively of any amounts payable otherwise than in cash, i.e., 
exclusively of any sums payable by the issue of shares or debentures 
to the vendors. 


S. 39 (4). In view of the short period of time allowed to a 
company to procure the minimum subscription—see details in 
Note 7—it is of the utmost importance that the organisation for 
the placing of shares in a new company should be as far advanced 
as possible before the prospectus is issued, for the time limit 
stated in sub-Section (4) of S. 39 commences after the first issue 
of the prospectus to the public. The sixty days in the New South 
Wales Act are in our opinion far too short a period—even the four 
months provided in the Queensland Act have proved to be too short 
and the Brisbane Chamber of Commerce Company Law Committee 
has recommended the extension of this time limit to six months. 

The consequences of not securing the minimum subscription 
within the time limit are very important, for if the requirements of 
sub-Sections (1), (2) and (3) of S. 39 have not been complied 
with on the expiration of the 40 days (or otherwise as in Note 7) 
after the first issue of the prospectus, all moneys actually received 
from applicants for shares in the issue must be repaid to the 
applicants without interest. A fixed period of eight days in Eng- 
land (one month in Q., N.Z., S.A. and Vic. Bill; 20 days in 
N.S.W.; being the difference between the periods specified in 
Notes 7 and 8) is allowed to the directors for this purpose, 
and if any of the moneys so received are not so repaid 
within the period limited (in Note 8) after the issue of the 
prospectus, the directors of the company (and the other persons 
referred to in Note 9) are made jointly and severally liable to 
repay the money with interest at the rate of 5 per cent. per 
annum from the expiration of the period mentioned (Note 10). 
There is an important proviso to the effect that a director is not 
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liable if he proves—i.e., the onus of proof is on him—that the 
default in the repayment of the money was not due to any mis- 
conduct or negligence on his part. 


By English S. 34 (1) every prospectus issued must be dated, 
and that date shall, unless the contrary is proved, be taken as the 
date of publication of the prospectus. The meaning of the words 
“issued” and “publication” here is doubtful—probably the words 
are intended to be synonymous—and the first “issue” of a 
prospectus may mean “its actual issue by being circulated or 
advertised” (Gore-Browne), or “apparently, unless the contrary 
is proved, the date of the prospectus” (Palmer). The actual issue 
of a prospectus appears to be a question of fact—and occasionally 
it is a very difficult question of fact—and is therefore not capable 
of exact and rigid definition. 

Shares subscribed for in the memorandum cannot be taken into 
account in counting the shares applied for to make up the minimum 
subscription, for paragraph (5) of the Schedule refers to “the 
minimum amount which must be raised by the issue of “those 
shares,” i.e., the shares offered to the public. In the New Zealand 
case of Wilson v. Hawke's Bay Farmers’ Meat Co. Ltd., (1914) 
33 N.Z.L.R. 538, it was held that a person who subscribes to the 
memorandum does not take “share capital of a company offered 
to the public for subscription,” there is no “allotment” of the 
shares to him, and therefore where the company subsequently 
proceeded to allotment without having obtained the minimum 
subscription, a subscriber to the memorandum, even though he was 
not otherwise connected with the flotation of the company, was not 
entitled to relief under a section similar to S. 41. 


Liability under S. 39 (4) only exists where no allotment of 
shares has taken place; if the directors proceed to allotment in 
contravention of the provisions of the section, the only remedies 
available to an applicant for shares are those in S. 41 (Burton v. 
Bevan). An allotment once made is a valid allotment (voidable at 
the instance of only the allottee) and the company cannot after 
allotment pay back the application money to the applicant. 

S. 39 (5). “Waiver” clauses are invalid, i.e., any condition (? 
in the prospectus or form of application) purporting to deprive 
an applicant for shares of the benefit of the requirements of S. 39 
is void. 

S. 41 (1) fixes a time limit within which the applicant must 
give notice of avoidance. An allotment made by a company to 
an applicant in contravention of the provisions of S. 39, i.e., an 
allotment made before the minimum subscription has been sub- 
scribed and the sum payable on application received (or an allot- 
ment in contravention of S. 40) is not void, but voidable at the 
instance of the applicant allottee within one month after the holding 
of the statutory meeting, where the company is required to hold 
a statutory meeting; or, where the company is not required to hold 
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a statutory meeting, or where the allotment is made after the hold- 
ing of the statutory meeting, within one month after the date of 
the allotment, and is so voidable notwithstanding the company is 
in course of being wound up. 

The last provision is an important statutory exception to the 
well known rule laid down in Oakes v. Turquand, (1867) L.R. 
3 H.L. 493, that the right to rescind a contract to take shares is 
lost by the commencement of the winding-up of the company. 
In a Victorian case, Re Deep Sea Diving and Salvage Ltd., Ex 
parte Brown, 1932 V.L.R. 150, where the company had not held 
any statutory meeting, the allotment was voidable because certain 
allottees had not paid the amounts payable on application, and the 
applicants were held entitled to avoid the allotment although they 
did not proceed until the company was in liquidation. Time cannot 
commence to run until the statutory meeting has been held, and in 
the last cited case it was also decided that if no statutory meeting 
has to be held, the time limit of one month is to be disregarded. 

Notice of avoidance may be given before the statutory meeting 
(Re Frank Harris Granite Co. Ltd. No. 1, 1913, 32 N.Z. L.R. 
835), but a dissatisfied applicant need not apply within one month 
of allotment ; he is entitled to wait for the statutory meeting when 
he has had an opportunity of hearing what has actually happened 
to the company, how many shares have been subscribed, and what 
the position is generally; he has then one month to apply to set 
aside the allotment. 

The dissatisfied applicant may within the month prescribed 
either (1) commence an action claiming rescission of his allotment, 
rectification of the register; return of his money, and in a proper 
case, an injunction to restrain the company from parting or dealing 
with the moneys (Mears v. Western Canada Co.); or (2) give 
notice of avoidance—it would appear that the notice need not 
specify the ground of avoidance, but the standard forms of pre- 
cedents specify the ground(s) of avoidance. It is not necessary 
that proceedings should be instituted by the applicant within the 
month or before liquidation is commenced if he has given notice 
avoiding the allotment within the month, but the notice must be 
followed by prompt legal proceedings (Re National Motor Mail- 
Coach Co.) 

Any director who knowingly contravenes or permits or author- 
ises the contravention of any of the abovementioned provisions 
with respect to allotment is liable to compensate (1) the company 
and (2) the allottee respectively for any loss, damages, or costs 
which the company or the allottee may have sustained or incurred 
thereby, if proceedings to recover any such loss, damages, or costs 
are commenced within two years from the date of the allotment. 

An applicant will be precluded from avoiding the allotment if he 
has expressly or by conduct affirmed it with knowledge of the 
irregularity (Finance and Issue Co. v. Canadian Produce Co. 
(1905) 1 Ch. 37). 
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It is only the allottee who has the right to avoid the contract. 
The company cannot insist on paying back the application moneys, 
for the applicant may prefer to keep the shares (Burton v. Bevan). 
The fact that the applicant has decided to retain the shares will 
not disentitle him to his remedy against the directors who have 
knowingly contravened the section, i.e., the right to claim from 
them compensation for the loss, damages, or costs sustained by 
him by the irregular allotment; but action must be commenced 
within two years of the allotment, this being the period of limita- 
tion set by the Act for the commencement of legal proceedings 
for contravention of S. 39. 

In the New Zealand case of Smeardon v. McElwain, (1934 N.Z. 
L.R. 259) it was held that the measure of compensation for any 
loss, damages or costs the allottee may have sustained should be 
the difference between the price paid for the shares and their real 
value at the time of allotment, such value being ascertained by the 
evidence of subsequent events, and that, as the shares in the 
company had at no time any real value and all the capital on the 
shares had been called up, each allottee was severally entitled to 
judgment against the defaulting directors, for the amount which he 
had paid and/or was liable to pay on his shares together with 
interest at 5 per cent. per annum. 

It is not necessary for the company to wait for legal proceed- 
ings for the avoidance of the allotment. On receipt of a notice 
from an allottee avoiding the allotment the directors should enquire 
into the position and if they are satisfied that the provisions of 
S. 39 have been contravened, they may at once comply with the 
notice and return the applicant his moneys. It is only on non- 
compliance with the notice of avoidance that the allottee must take 
prompt legal proceedings after the period of grace permitted to 
the directors. (Although we are confident that this is the legal 
position, it is obvious that the directors of a company should take 
sound legal advice before returning moneys to applicants. ) 

We are not aware of any case in which the company has sued 
the directors for a breach of S. 39, and the opinions expressed by 
writers as to the extent of the liability of the directors to the 
company ‘differ remarkably and include (1) the total nominal 
value of the shares if the applicant avoids the allotment; (2) all 
expenses incurred by reason of allotment having been made in 
contravention, but not damage occasioned by loss of membership 
as the allotment should not have been made; and (3) only the 
costs of proceedings by the allottee to avoid the allotment, but it 
might be contended that loss incurred in the company’s business, 
which would never have been commenced but for the improper 
allotment, was caused by the contravention. 

S. 41 (2). In Burton v. Bevan it was decided that “knowingly 
contravenes” means contravenes with knowledge of the facts upon 
which contravention depends. A director cannot escape liability 
by ignorance of the law. A director will not incur liability, how- 
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ever, for anything done at a meeting at which he was not present, 
by voting for the confirmation of the minutes where the Act 
complained of was complete without any confirmation (Burton v. 
Bevan). In that case the director was not present at the meeting 
at which shares were allotted in contravention of the section, but 
he was present at the next meeting of directors when the minutes 
of the previous meeting were confirmed and a resolution passed to 
apply for a certificate to commence business. 

Shortly stated the matters to be covered by the amount of the 
minimum subscription are :— 

(1) Purchase price of property ; 
(ii) preliminary expenses, including share commission payable 
by the company ; 
(iii) the sum required to repay any moneys which the com- 
pany has already borrowed in respect of these items ; and 
(iv) working capital. 

If any of these classes of expenditure to be borne by the 
company are to be met in part from sources other than the issue 
of the shares covered by the prospectus, then it is only the balance 
which the directors have to provide that has to be taken into 
account in assessing the minimum sum required to be raised and 
stated in the prospectus to be so. 

The prospectus must further state specifically the amounts which 
are to be found to meet the liabilities under any of the above- 
mentioned classes of expenditure, etc., where such amounts are to 
be obtained from sources other than the share issue covered by the 
prospectus, and, moreover, must particularise those amounts and 
their respective sources. © 

Where any property to be acquired by a company is to be taken 
on lease, the schedule shall have effect as if the expression “vendor” 
included the lessor, and the expression “purchase money” included 
the consideration for the lease, and the expression “sub-purchaser” 
included a sub-lessee. 


EXAMPLES FROM ENGLISH PROSPECTUSES 

The following examples are taken from prospectuses issued by 
English companies in compliance with the provisions of the Act of 
1929—on this point the Australian Acts are the same as the 
English Act. 

The statement normally runs thus :— 

The minimum amount which, in the opinion of the directors 
must be raised by the present issue (or present issue of shares) to 
provide (or in order to provide) the sums required to be provided 
in respect of the matters mentioned in paragraph 5 (1) of Part I 
of the Fourth Schedule of the Companies’ Act 1929, is £100,000, 
made up as follows: 

(a) Cash purchase consideration (or purchase consideration 

payable in cash), (or purchase price), (or purchase price 
of property), £50,000. 
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(b) (i) Preliminary expenses, £5,000. 
(ii) Underwriting commission, £5,000. 
(or preliminary expenses (including underwriting 
commission, £5,000), £10,000). 
(c) Working capital, £40,000. 
Sometimes the first item is divided thus: 
(1) Cash portion of purchase price under contract No. 11, 
£65,000. 
(ii) Purchase price of freehold land, £35,000. 


(i) Cash purchase price of formulae and rights as set out 
above, £4,000. 
(ii) Necessary plant and equipment of factory and offices, 
20,000. 
(i) Purchase price of property, £10,000 
(ii) Required to complete construction and equipment of 
works, £55,000. 


The practice differs considerably in regard to the second item. 
In the majority of cases the amount of the preliminary expenses 
and the amount of the underwriting commission are set out 
separately. Variations are : 

Preliminary expenses £8,720, underwriting commission £5,500, 
brokerage £2,000. 

Preliminary expenses (including brokerage) estimated at 
£24,000, underwriting and overriding commissions £19,500. 


In a very few cases the following entry appears (after (a) and 
(b) ): 
Repayment of moneys borrowed for the above purposes. Nil. 


The third item is usually a very simple matter. Variations are: 
Working capital—Nil. 

In the opinion of the directors the company has adequate work- 
ing capital. 

(In this case the company was being formed to acquire an old- 
established business, and the assets to be taken over by the new 
company included sundry debtors, stocks, and investments far 
exceeding the liabilities). 





Working capital—Nil; the working capital in cash and stock 
included in the assets to be acquired being regarded as 
adequate. 

In regard to sub-paragraph (ii) of paragraph 5 (1) of the 
Schedule, the following have been noted: 

No amounts are to be provided in respect of the matters afore- 
said otherwise than out of the proceeds of the issue. 


A sum of £77,000, part of the purchase price for the properties 
referred to in (a) above, will be provided by private mortgages on 
certain of such properties. 
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The balance of the cost of the new studios and of the additional 
working capital will be provided by the X Assurance Society Ltd., 
on the security of the debenture mentioned in the contract No. 10 
below. 


The balance of the purchase consideration for the acquisition of 
the said business will be satisfied by the allotment to the vendors 
of 499,993 fully paid ordinary shares of 2s. each as before stated. 


The cost of erection and equipment of the factory will be pro- 
vided out of the proceeds of the debenture stock. 

(The last paragraph is from a prospectus offering shares and 
debenture stock). 


SPECIAL RESOLUTIONS 


The English Companies’ Act of 1929 came into force on 
November 1, 1929. Notification of the date of coming into opera- 
tion of the Act was given by Order-in-Council dated July 5, 1929, 
and this fact was referred to in numberless issues of accountancy, 
secretarial and business journals between the two dates mentioned. 

Under the 1908 Act two meetings were required to pass a special 
resolution, but under the Act of 1929 one meeting with 21 days’ 
notice is all that is required—see p. 224 of the October issue of this 
journal. 

A company held the first meeting to pass a special resolution to 
reduce its capital on October 30 and the confirmatory meeting on 
November 14—the latter meeting being held after the coming into 
operation of the 1929 Act! More than 21 days’ notice had been 
given of the second meeting. The resolution was passed 
unanimously, but when the company applied to the Court for an 
order confirming the reduction the point was raised as to the 
validity of the special resolution. 


By S. 381 (2) (a) of the Act of 1929 “any ... resolution... 
shall, if in force at the commencement of this Act, continue in 
force, and, so far as it could have been . . . passed under this Act, 
shall have effect as if . . . passed . . . under this Act.” 

Mr. Justice Maugham held that the resolution had been duly 
passed. Had the second meeting been held under S. 117 (2) of the 
1929 Act, it would have resulted in the passing of a special 
resolution, and he (his Lordship) held that the resolution then 
passed operated as a special resolution, by virtue of S. 381 (2) (a). 
His Lordship held accordingly that that resolution, being one 
which purported to have been passed under the 1908 Act, and 
which could have been passed under the 1929 Act, had effect as if 
passed under the latter Act, and that it was accordingly an effective 
and binding resolution. Jn re Grayson Rollo and Clover Docks 
Ltd. (1930) W.N. 27. 
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Book Review 


Australian Secretarial Practice and Manual of Company Law. By 
R. K. Yorston and E. E. Fortescue. xv., 402 pp. text and 
forms with table of cases, 37 pp. index. The Law Book Co, 
of Australasia Ltd. Price, 35/-. 


In our opinion this work is the best Australian work on secre- 
tarial practice and company law intended for directors, secretaries 
and accountants. The very difficult task of writing a textbook to 
cover all the States appears to us to have been more successfully 
accomplished in this work than in any other publication, and the 
value of the book is considerably enhanced by the large number of 
specimen forms and draft resolutions inserted in the various 
chapters, many of the forms being those actually used by a number 
of leading Australian companies. We think, however, that the 
usefulness of the book would have been increased by the insertion 
of the section numbers of the State Acts against each statement 
of statute law. 

As was only to be expected in the case of the first edition of a 
book covering the differing laws of a number of States, some errors 
have crept in, amongst which the following should be noted. In 
Queensland an undischarged bankrupt must obtain the sanction of 
the (Supreme) Court (not “the Court by which he was adjudged 
bankrupt”) to act as a director. (188). The statement on p. 209 
that in New South Wales, South Australia and Queensland the 
directors’ report must show particulars of reserve funds, general 
reserves or reserve accounts is too broad—the position, however, 
is set out correctly on pp. 203-4. In Queensland and South 
Australia auditors attending a meeting of shareholders may make 
any statement or explanation “they desire” with respect to the 
accounts—not “upon request” as in New South Wales (215). 
The provision in the Queensland Act that a fit person resident in 
Queensland shall be appointed liquidator of a company applies to 
a compulsory liquidation only—not to a voluntary liquidation as 
stated on p. 343. 

We would also direct attention to the following: On p. 86 the 
specimen capital clause in the memorandum refers to privileges 
and rights of classes of shares “in conformity with the contracts 
and regulations of the company.” The words italicised are new to 
us and we do not like them—they are certainly not used in England 
or Queensland. This clause as a whole is a very unsatisfactory 
one. 

The personal liability of directors, secretaries and others, when 
the name of the company is not correctly stated in certain docu- 
ments—see our note in the last issue of this journal—is not 
referred to (121). We do not agree with the reasoning of the 
authors on p. 166 as to the effect of the decision of the Court of 
Appeal in Ammonia Soda Co. v. Chamberlain. The distinction 
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between general and special business of a meeting is not stated 
accurately (242). 

But these are minor blemishes in an excellent work, which we 
can confidently recommend to accountants and secretaries. The 
book is a thoroughly practical one and every chapter bears evidence 
of the practical experience of the authors, the advice to secretaries 
and others scattered throughout the work being excellent. 

Joun S. McINNEs. 


Transfers of Shares 
STAMP DUTY 
Contributed by a Barrister-at-Law 


The question whether the secretary of a company is under any 
liability whatsoever under the Victorian Stamps Acts in respect 
of stamp duty arising out of the transfer of shares in his company 
has during recent months been the subject of official ruling, legal 
opinions and general discussion. The Comptroller of Stamps relies 
on Sec. 37 of the Stamps Act, 1928 (No. 3775), which provides : 


“37. Every person whose office it is to enrol register or 
enter in or upon any rolls books or records any instrument 
chargeable with any duty who enrols registers or enters any 
such instrument not being duly stamped shall be liable to a 
penalty of Ten pounds.” 

In addition, Section 12 provides: 

“Every person who without lawful excuse (the proof where- 
of shall be upon such person) files issues receives procures or 
delivers any document, . . . not properly stamped as required 
by this Act, or does or performs or permits to be done and 
performed any act matter or thing in respect whereof a stamp 


should be used without using such stamp, . . . shall be liable 
to a penalty of not more than Twenty pounds.” 
I 


Assuming an instrument of transfer is dutiable under the Stamps 
Acts, let us consider, firstly, whether in any and what circumstances 
those sections, or either of them, applies to a company, its secretary 
or other officers. There is clearly no statutory duty imposed upon 
a secretary, as such, by the Companies Acts to register transfers: 
Chida Mines Ltd. v. Anderson, 22 T.L.R. 27. His authority to 
do so is derived from the directors whose function it is to deter- 
mine whether or not to accept or refuse transfers: Halsbury’s 
Laws of England (2nd edn.), p. 278. 

A prosecution against the company or an officer under Sec. 12 
would not be successful unless it were apparent on the face of the 
instrument of transfer that it was dutiable or the company or such 
officer knew, apart from the instrument itself, that at the time it 
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was received the consideration was not truly stated, in which 
circumstances the company would be justified in refusing to receive 
such a transfer. The company or its officers are not bound to 
“receive” (or register) an invalid instrument, that is, one which 
is not properly stamped nor are they bound to make any inquiry, 
unless the circumstances raise a suspicion as to the bona fides of the 
transaction as a transfer of shares for the consideration stated. 
The question whether an instrument is or is not taxable under the 
Stamps Acts must be determined by an examination of the instru- 
ment itself and not upon extrinsic evidence: Davidson v. Chirn- 
side, (1908) 7 C.L.R. 324). 

Where directors know that a transfer is not properly stamped, 
they are entitled to refuse to register it. This was decided by the 
Court of Appeal in England in Maynard v. The Consolidated Kent 
Collieries Corporation Ltd., (1903) 2 K.B. 121, in which case the 
plaintiff brought an action to recover damages from the defendant 
for alleged wrongful refusal to register a transfer of shares of 
the company. A sum of 17s. 7d. per share was credited on 1,300 
shares in the name of one Tucker, leaving 2s. 5d. per share due to 
make them fully paid, a total of £158 8s. 3d. That amount was 
inserted in the form of transfer left with the secretary on April 12, 
1901, but there was an outstanding claim by the company for 
unpaid calls and interest. The purchaser objected to the rate of 
interest which was left to the decision of the directors. A transfer 
receipt was forwarded to him by the secretary. A further sum was 
paid to Tucker as part of the price of the shares. 

The transfer was stamped with an amount appropriate to the 
stated consideration. The directors refused to register until 
March 7, 1902. The plaintiff alleged that the value of the shares 
had, in the meantime, depreciated and, as he had not been on the 
register, he had been unable to realise the shares and thus sustained 
loss. The company claimed that its refusal to register was justified 
on the grounds (inter alia) : 

(1) The consideration for the transfer was not truly stated. 
(2) The transfer was not properly stamped. 


Mr. Gore-Browne, k.c., for the plaintiff argued that the secre- 
tary or other servant of a trading corporation was not within the 
section, as it contemplated a registrar or other such official charged 
with a statutory duty to enrol or register documents which have 
by statute to be enrolled or registered. “A secretary or other 
employee of a company may in a loose sense be called an official 
of the company, but he is really a servant of the company and his 
duty is to them. He has no statutory duty in his own independent 
capacity to enrol or register transfers.” On the contrary, it was 
contended that as the Companies Act, 1862, contemplated the 
transfer of shares in the manner provided by the regulations of 
the company in that case by an instrument of transfer, and there 
was, thus, a statutory duty to register the transfer, “the person 
in the employ of the company, whose duty it is to do so” comes 
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within the section and is liable to a penalty if he registers a trans- 
fer, “which he has reason to believe is not duly stamped.” It was 
conceded that it was not his duty to institute an inquiry into the 
question whether the consideration was truly stated if the instru- 
ment appeared to be duly stamped on its face, and no facts came to 
his knowledge indicating the contrary. 

Collins, Master of the Rolls, gave no authoritative decision 
whether the secretary, as such, came within the description in the 
section, but, assuming he did, he could “go behind the instrument 
itself,” as an instrument not properly stamped is not, except in 
certain cases, available for any purpose whatever. Extrinsic evi- 
dence is admissible to show the defect of a stamp. Directors must 
make up their minds whether, or not, they will accept transfers 
lodged with the company for registration. If a particular transfer 
would be inadmissible in evidence, how could directors justify the 
removal of one name off the register and the substitution of 
another. The duty of a transferror is to “tender a transfer which 
was right in all respects in point of law.” Unless he does so the 
company is not obliged to register it. A properly stamped instru- 
ment of transfer is required and directors can refuse to register 
a transfer, until satisfied that it has been duly stamped according 
to law and the consideration therein truly stated: Jn re Indo-China 
Steam Navigation Company, (1917) 2 Ch., at p. 106. The registra- 
tion of a transfer while inadequately stamped does not operate to 
bring about a legal transfer of the shares into the name of the 
transferee. 

No direct authority can be cited that Sec. 37 is restricted to 
persons holding some public office, but, on the other hand, it has 
been assumed that company secretaries are included. To give a 
restricted meaning to the language of the section is not necessary, 
nor should that language be limited to the secretary. If it can be 
shown in any particular case that it was the “office” (duty) of a 
person, whether an agent or employe of the company, to register 
or record a transfer or enter it in the share register, then, if the 
instrument of transfer was not properly stamped, he would be 
liable to the penalty prescribed. Evidence of that fact would 
suffice, apart from any duty imposed upon such a person by 
statute. 

It follows that the section is not restricted to clerks whose sole 
duty it is to register transfers, but covers cases where from time to 
time some clerks, in the course of their employment, enter up 
transfers in the company’s books. No offence, however, is com- 
mitted by such a person, employe or agent, unless the fact that the 
instrument is dutiable appears on the face of the instrument itself, 
or he knows that it is otherwise subject to duty. Palmer, in 
Company Precedents (14th edn.), Part I, p. 615, does not consider 
it the duty of a company secretary in every instance to cross- 
examine the person or persons lodging transfers. That author 
applies the maxim—Omnia presumuntur rite esse acta. Directors 
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412 DEC. 
have a responsibility before acting upon a transfer to go behind the 
statement of the consideration, although on its face it appears to 
be duly stamped, if they are aware of any circumstances which 
may throw doubt upon its truth. Unless a transfer is duly 
stamped, a company cannot in a Court of Law rely on such a 
transfer: Buckley, 9th edn., p. 583; Hamilton, 3rd edn., p. 197. 

Sec. 100 of the Companies Act, 1928, provides that (1) “Every 
company shall . .. within two months after the registration of the 
transfer of any shares . . . complete and have ready for delivery the 
certificate of all shares . . . transferred, unless the conditions of 
issue .. . otherwise provide. (2) If default is made in complying 
with the requirements of this section, the company and every 
director, manager, secretary, and other officer of the company who 
is knowingly a party to the default shall be liable to a penalty of 
not more than Five Pounds for every day during which the 
default continues.” 

In the new Victorian Companies Bill the obligation in respect of 
the certificates must be complied with “within two months after 
the date on which a transfer of any such shares is lodged with the 
company,” but for the purpose of the new provision “transfer” will 
mean a valid transfer and will not include such a transfer as the 
company is for any reason entitled to refuse to register and does 
not register. This we have seen will include a transfer not duly 
stamped. 

II 


Transfers of shares are not, as such, subject to stamp duty in 
&y Victoria, but if any such instrument amounts to or includes a 

| receipt or discharge (Stamps Act, 1928), Sec. 52, Third Schedule, 
Heading II) or a Deed of Gift (ibid, Sec. 78, Third Schedule, 
Heading IX), it will be dutiable as a receipt or deed of gift as the 
case may be. 

If an instrument of transfer does not acknowledge, or express 
to have been received or deposited or paid, any money or a bill of 
exchange for money or acknowledge the settlement, satisfaction 
or discharge of a debt or demand, then it will not be dutiable as a 
receipt. The use of the expression “for valuable consideration” 
does not import that money or a bill of exchange has been received 
or acknowledged. A monetary consideration, the whole of which 
is payable in the future would not be dutiable as a receipt. If any 
part is acknowledged or expressed to have been “paid” or dis- 
charged, the transfer would be liable to stamp duty. A form of 
transfer may be adopted which would contain no reference what- 
ever to the consideration (if any) for the transfer, or amount to a 
mandate, merely authorising a change in the register of members. 

“Any instrument other than a will or codicil, whether voluntary 
or upon any good or valuable consideration other than a bona fide 
adequate pecuniary consideration, whereby any property is given 
or agreed to be given in any manner whatsoever, such instrument 
not being made before or in consideration of marriage,” is subject 
to ad valorem duty. 
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“The shares or other interest of any member in a company shall 
be personal estate, transferable in manner provided by the articles 
of association of the company and shall not be of the nature of 
real estate”: Companies Act, 1928, sec. 29. 

It follows that if no consideration has been given for a transfer 
and in so far as the consideration is not a bona fide adequate 
pecuniary consideration, it will be liable to stamp duty as a Deed 
of Gift. The responsibility of a company, its directors, secretary 
and other officers in those circumstances has already been dealt 
with and is no greater than before the official pronouncement 
was made. 


Bankruptcy Section 
Edited by A. H. OuTHwaITE, F.c.A. (AUST.) 


TRUSTEE’S REMUNERATION 


In Adelaide recently his Honor Judge Paine considered the 
question of the right of Trustees to payment of commission ina 
each of two Estates, the second of such Estates having been 
assigned to them as Trustees under Section 162 (part xi) in 
succession to a composition by the same debtor appointing the 
same Trustees under Section 161. (Re E. P. Gratton trading 
as Haste & Co.) The case loses a good deal of its interest by 
reason of the fact that both the composition and the assignment 
took place prior to the 1932 amendment of the Act, and the ques- 
tion was, therefore, not referable to the provisions of Section 88A 
which was incorporated by those amendments. 

Apart, however, from the fact that many Estates which became 
bankrupt prior to the amendment are still being administered, the 
decision is of importance in this respect, that the judgment and 
accompanying dicta indicate the judicial attitude towards the 
question of remuneration in two Estates in succession where the 
creditors choose to appoint the same Trustee to administer both. 

The facts of the case, shortly, were as follow: At a meeting of 
creditors held on September 24, 1929, a resolution for a compro- 
mise by the debtor was duly confirmed, and Messrs. S. M. Reid 
and F. A. Thomas, members of the firm of J. F. Key Reid & Co., 
were appointed Trustees. In terms of the compromise the debtor 
was to continue to trade and was to pay a certain sum to the 
Trustees, by instalments, to be applied in payment of Trustees’ 
expenses and remuneration and in distribution to creditors. The 
Trustees’ remuneration was fixed at 5 per cent. on the moneys 
coming into their hands. The debtor duly paid £1,000 and then 
failed in his instalments. A meeting of creditors was called, and, 
in pursuance of a resolution of creditors under Section 162, he 
assigned his Estate for the benefit of his creditors generally to 
Messrs. Reid and Thomas as Trustees. The latter proved under 
the Deed of Assignment for £2506/17/2, being the balance owing 
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to them as Trustees of the composition. The total net realisations 
under the Deed of Assignment amounted to £2419/0/6, and out of 
this amount the Trustees paid to themselves, as creditors under the 
composition, dividends amounting to £1347/8/9, and this amount, 
together with the £1,000 which had been paid in instalments, was 
duly disbursed by the Trustees in terms of the composition. 

It was not disputed that the Trustees of the Deed of Assignment 
were entitled by way of remuneration to commission at 5 per cent. 
on £2419/0/6 or that they were entitled to 5 per cent. on the £1,000 
received as instalments under the composition, but the Registrar, 
being in doubt whether they were entitled as Trustees of the 
composition to comimission on the sum of £1347/8/9 received as 
dividends from the Assigned Estate, referred the question to the 
Court. 

In pronouncing judgment, his Honor said :— 

“The basis of the Registrar’s doubt consists, firstly, of the fact that the 
same two persons acted as Trustees both under the Composition and the 
Deed, and, secondly, that the sum in question has in effect passed twice 
through their hands, and been drawn upon for commission under each pro- 
ceeding. 

“TI think this aspect of the facts is certainly to be borne fully in mind. The 
basic point of the Registrar’s objection appears to me to be that the Trustees 
under the Composition are identical with the Trustees under the Deed. But 
as I view the whole position, this state of fact, while it may appear peculiar, 
is, so to speak, accidental, and is not the essential result of the Deed fol- 
lowing upon the Composition. It was not in any way as an essential conse- 
quence of the Composition that the same Trustees were appointed under the 
Deed. The appointment of Trustees under the Deed was a matter to be 
decided by the creditors entitled to vote at the meeting of August, 1930, and 
while the weight of voting power possessed by the Trustees under the Com- 
position doubtless carried its due effect, there appears to be no dispute that 
the resolution was carried by the necessary majority, and it may be noted 
that the Trustees’ debt was not alone sufficient to constitute a majority in 
value. Further, there has been no objection raised by any party. 

“But, quite apart from this point, I think that Mr. Phillips has more or 
less correctly described the whole position when he says that it was one of 
two consecutive administrations of the debtor’s affairs. This is the line of 
opinion which I adopted in Re Cook, 3 A.B.C. 225, in which the question of 
remuneration of the same Trustee in respect of two consecutive administra- 
tions of a debtor’s affairs was considered. I applied a similar basis of reason- 
ing in Re Ross, 6 A.B.C. 236, but there the question of remuneration did not 
arise. 

“T am supported on this point by the decision of Molesworth J. in Re 
Worth, reported in the Herald newspaper (Melbourne) on June 9, 1903. 
This was a case of two consecutive administrations of a debtor’s Estate 
under the Victorian Insolvency Act, 1897. The difference between the basic 
facts of this case and those of the case at Bar is that in Re Worth two dif- 
ferent Trustees acted in the two administrations. As I have pointed out 
above, this difference appears to me not to affect the principle governing the 
position. 

“It is this point of a complete severance of administrations which dis- 
tinguishes both Re Worth and the case now before the Court from the other 
decisions cited by the Registrar. These all, to a greater or lesser degree, 
were decisions concerning the continuous administration of the same Estate 
by two several Trustees or sets of Trustees.” 

“But as Molesworth J. points out, in effect, in Re Worth, the question 
is entirely different where two distinct administrations are concerned. In 
Worth’s case, there was first an assignment of the debtor’s estate to a 
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trustee, and subsequently a sequestration of the same debtor’s estate. The 
trustee under the latter received from the trustee under the assignment a 
balance of funds in his hands, and was held by Molesworth J. to be entitled 
to commission on that balance as proceeds of assets which he had ‘realised,’ 
notwithstanding that the first trustee had realised the original assets to 
produce the fund from which that balance came, and had also collected his 
commission thereon. 

“The present position is in some respects the converse of Re Worth. 
The trustees under the first administration are claiming commission in 
respect of moneys collected by them, in terms of their duty under that 
administration, these moneys being part of the funds realised from the 
second administration. I see no reason, however, why the same principle 
should not apply. 

“The position in the present case seems to me to be rendered more 
certain by the fact that a different body of debts was being satisfied, or 
rather compounded, under the first administration from those debts which 
were dealt with under the Deed of Assignment. 

“The trustees, therefore, although identical in each case, were clothed 
with entirely different duties, under separate administrations, in respect 
of different debts, and, when one comes to look further, in respect of entirely 
different funds. I think, therefore, that they are entitled to remuneration 
in each of their two several administrations.” 

The procedure with regard to remuneration of Trustees 
| appointed since the 1932 amendment of the Act is determined by 
reference to Section 88A. That Section is interpreted to mean that 
the Trustee under the second administration is entitled to his full 
commission on the amount realised or brought to credit, including 
any amount handed over to him by the Trustee of the first 
administration. The latter is entitled to such proportionate part of 
his commission on the amount realised or brought to credit by hin 
prior to cessation of his Trusteeship, or such proportionate part of 
any sum fixed as his remuneration by the creditors, as the Court 
may direct. The Section does not lay down any guiding principle 
to be observed by the Court in determining the proportionate 
remuneration to be allowed to the first Trustee, but it is understood 
that in practice the whole of the circumstances, and particularly the 
amount of work done and realisation effected, are taken into 
consideration. 

It is to be noted that the words “proportionate part of the 
remuneration of the Trustee” are not to be construed as meaning 
a proportionate part of any calculation of a total remuneration to 
be divided between the two Trustees. The second Trustee is entitled 
to his full remuneration, and the first Trustee to a proportionate 
part of the remuneration to which he would have been entitled but 
for cessation of his Trusteeship up to the date of such cessation. 
There is thus in a sense double remuneration as to part of the 
Estate, but, as pointed out in the course of Gratton’s case quoted 
above, there are very good reasons why this should be so. The 
Section, it may be noted, refers to the remuneration of “any 
Trustee” under the first administration so that his right to propor- 
tionate remuneration will not be affected by reason of the fact (if 
such be the case) that he is also Trustee of the second administra- 
tion. This principle was made clear by the decision in Gratton’s 
case and by previous decisions followed in that case. 
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A point which should be noted in connection with the remunera- 
tion of the second Trustee is that the first Trustee has, by virtue 
of Section 88A, a first charge on the assets of the Estate, and any 
payment of his proportionate remuneration must be treated by the 
second Trustee, in calculating his own commission, as a payment 
to a secured creditor within the meaning of Section 133 (1) (a). 

The whole question of remuneration of the first Trustee is, of 
course, dependent upon the validity of his appointment. The case 
in which a Deed of Arrangement under Part XII duly registered 
and assented to is rendered void by subsequent sequestration or in 
which a composition under Part XI is avoided by subsequent Deed 
of Assignment or sequestration is rare in comparison with the 
Deed of Arrangement which is void by reason of sequestration or 
effective Deed before registration and assent of creditors gives 
validity to the first Deed. It was made abundantly clear by the 
decision in Plummer’s case reported in the July issue of this 
Journal that until registration and assent of creditors, the Deed has 
no force or effect except to constitute an act of bankruptcy so that 
upon subsequent sequestration or effective Deed there can be no 
question of remuneration to the first Trustee, notwithstanding that 
he may have purported to effect any realisation of the Estate. 


TRUSTEE CARRYING ON DEBTOR’S BUSINESS. 
LIABILITIES INCURRED FOR THAT PURPOSE. 
DEFICIENCY ON REALISATION. RESPECTIVE 
CLAIMS OF PRE-ASSIGNMENT AND _ POST- 
ASSIGNMENT CREDITORS. PERSONAL LIA- 
BILITY OF TRUSTEE. INDEMNITY BY CREDITORS 


One of those fortunately rare instances in which a Trustee 
carrying on the debtor’s business finds himself unable to realise 
sufficient for the assets to discharge his own liabilities in connection 
with the Estate was recently before the Court in Western Australia 
upon an application for directions. (Re A. N. B. Were and 
E. A. Fowler trading as Were & Fowler.) 


The following extracts will sufficiently set forth the facts of the 
case, the arguments of Counsel and judgment of His Honour 
Mr. Justice Dwyer: 


“Mr. Downing (Counsel for the Trustee): The application, sir, is for 
directions in the distribution of the Estate. The facts briefly, without reading 
the affidavit which is filed, are these: The Estate is that of two farmers, 
carrying on business at a place called Lomos. The Estate was assigned under 
Part XII of the Act in April, 1930, and the Trustee then appointed was 
Quintin Hobden James. From the time when the assignment was made, the 
Estate, by the direction of the creditors, was carried on, and the Trustee 
carried on farming operations for a number of years. Unfortunately, bad 
seasons ensued, and in the years in which the farm was carried on the proceeds 
realised from the crops were never sufficient to meet the expenses incurred 
in each year in putting in the crops. There was, therefore, a deficiency in 
each year, and these debts gradually mounted up. In 1935 Mr. James died, 
and the present Trustee was appointed in his stead. Mr. Benney, the new 
Trustee, finished the operations for the 1935-36 season by harvesting the 
crop, and then an offer was made—in March, 1936—by the father of one of 
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the debtors, to purchase all the assets in the Estate for the sum of £200. In 
addition to that amount, the father took over all the secured liabilities, that 
is, the debts owing on mortgage on the property, also the accrued rates and 
taxes, and I think some rents. The net proceeds from that sale are in the 
neighbourhood of £180, and it is in respect of this money that the present 
application is made. The debts incurred by the Trustees in carrying on the 
Estate amount to more than the money now in hand; they come to something 
over £200, and the amount available is about £180. 

“The question then arises as to whether this money, which is in the hands 
of the Trustee, is to be used to pay the debts which have been incurred in 
carrying on the farming operations, or whether it is to be distributed amongst 
the creditors who existed at the date of the original assignment, or whether 
all the creditors, both pre- and post-assignment, are to share equally. 

“His Honour: Does the Deed give authority to carry on? 

“Mr. Downing: It gives the Trustee authority. 

“His Honour: Did the Trustee carry on pursuant to the resolution of the 
creditors ? 

“Mr. Downing: Yes, sir. 

“His Honour: I don’t think that appears in the affidavit. 

“Mr. Downing: Paragraph 4, sir. ‘That from the time of the assignment 
the said Quintin Hobden James, with the consent and by the direction of the 
creditors of the debtors, carried on the farming business at Lomos until his 
death in 1935. After I was appointed Trustee of the Estate in place of the 
said Quintin Hobden James, I arranged for the harvesting of the 1935-36 crop, 
and realised upon the same. In carrying on the business of the debtors the 
said Quintin Hobden James and I incurred various debts for goods supplied 
and machinery hired, and as the farming operations in each year were carried 
on at a loss a large proportion of the debts thus incurred have not been 
paid, and are still owing. Such unpaid debts amount to more than £200.’ 

“His Honour: That means there had been formal meetings authorised —— 

“Mr. Downing: Formal meetings each year, sir, authorised the carrying 
on. 
“His Honour: Are the post-assignment creditors identical in any manner 
with the pre-assignment creditors? 

“Mr. Downing: Yes, sir, they are identical to this extent—that the debts 
which are owing to post-assignment creditors are owing to pre-assignment 
creditors, but all the pre-assignment creditors are not interested as subsequent 
creditors. 

(Counsel quotes from the provisions of the Act and Rules relating to dis- 
tribution of an Estate.) 

“Those are the only provisions in the Act which I can refer your Honour 
to, which have any bearing on the matter, and as far as authority is concerned, 
there is no case which deals with the points similar to the present. The only 
cases which I have been able to find are cases dealing with Section 88 (a), 
which provides for payment of the costs of a prior administration where a 
subsequent administration in bankruptcy takes place. 

“There is, however, one case which may be helpful to Your Honour, and 
that is the case of re Cronin ex parte the Trustee, reported in Australian 
Bankruptcy Cases, Volume 8, page 114, which was decided by His Honour 
Mr. Justice Paine, of the Supreme Court of South Australia. The facts in 
that case, sir, are not really relevant, because the debtor made a scheme of 
arrangement under Part XI, and later on entered into a Deed under Part XI, 
and the question arose as to proper distribution. At the foot of page 120, in 
dealing with certain expenses incurred in the prior administration, His 
Honour says this: 

“*These debts were incurred “under” the scheme, for the carrying out 
of the scheme necessarily led to their genesis. I think, too, that it prob- 
ably may be inferred that these were debts for which the Trustee would 
be personally liable as his own personal commitments, and as a matter 
of equity, the scheme having been launched for the benefit as well as by 
the consent of the creditors, he would be entitled to be indemnified out of 
the Estate.’ 
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“Those are the only remarks which are relevant, sir.” 

“His Honour: It seems to be very logical. 

“Mr. Downing: And that is the contention of the Trustee here, sir, subject 
to the direction of this Court, that he should be entitled to discharge these 
obligations incurred by the Trustee, and to the expenditure of money that he 
should be entitled to reimburse himself out of the Estate, and that, of course, 
will mean that he distribute these moneys amongst the creditors whose debts 
have been incurred since the assignment, 

“His Honour: Have any of the creditors—the post-assignment creditors— 
claimed against the Trustee personally? 

Mr. Downing: There is no suggestion that there will be any claim against 
the Trustee personally. As a matter of fact, sir, I doubt whether they could 
claim against this Trustee personally. 

“His Honour: They could not against the present one—I was thinking of 
the past one. 

“Mr. Downing: There has been no suggestion. I don’t think there is any 
further authority I can refer Your Honour to, but the view of Mr. Justice 
Paine seems to be a fair and logical view in regard to the position. 

“His Honour: I have no real doubt what the directions should be in this 
case. I think there is only one equitable view to take of the matter, and that 
is the view that follows Mr. Justice Paine’s dicta in Cronin’s case. 

“It is impossible to think that the original creditors who authorised the 
Trustee to carry on, and to incur debts which may be recoverable against 
him personally, should participate until those debts are satisfied. For that 
reason, I shall answer the questions asked as follows: That the moneys in 
the Trustee’s hands—that is, the proceeds of the sale of the assets of the 
Estate—should be applied pro rata in payment of the outstanding debts 
incurred in carrying on the business of the debtors since the date of the 
assignment; the first question, therefore, being answered in the affirmative: 
That moneys are not to be distributed pro rata among the creditors existing 
at the date of the assignment until the post-assignment creditors are satis- 
fied ; and the third question will be unnecessary to answer. 


The effect of the decision is that the Trustee is entitled, to the 
extent of the assets available, to discharge in full the liabilities 
to creditors proving in the Estate. This is in accordance with the 
generally prevailing understanding of Trustees that they are 
and have a right of recourse to the assets of the Estate to satisfy 
such debts. 

In the event of the assets proving insufficient to meet them, it 
appears clear that the trustee is not thereby freed from the undis- 
charged portion of his personal liability, and the only question will 
be whether or not he can claim indemnity from the creditors. The 
answer to this'question of indemnity will depend upon the circum- 
stances of each particular case. For instance, a creditor who 
does not attend a meeting which authorises the Trustee to carry 
on the business or who votes against the resolution may be 
entitled to refuse any contribution to the Trustee’s deficiency, 
whilst those who attend and vote in favour may be bound by an 
implied indemnity. The only safe course for a Trustee is to incur 
no liabilities which cannot be paid for in cash or readily realisable 
assets, or alternatively, where there is the least doubt about the 
sufficiency of such assets, to submit to creditors a formal written 
indemnity. In the writer’s experience, the very mention of the 
word has a cooling effect upon creditors’ enthusiasm for carrying 
on a business of the least doubtful or speculative nature. 
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Legal Section 
Edited by G. L. MayMAN, M.A., LL.B., B.COM., A.F.I.A. 


AN INSURANCE POLICY 


In an appeal brought by an insurance company in Sydney against 
a verdict to pay £100 to one Arthur John Reason under a policy 
of insurance, judgment was recently given in the Supreme Court 
of New South Wales in favour of the insured. 

The alleged untruth of the answers to two of the questions in the 
proposal was relied upon in support of the appeal. The first of 
these questions was in the following terms: “Profession or occupa- 
tion (if more than one stated).” This was answered: “Dairy 
farmer (master), class III.”” The second question stated: “(a) Do 
you superintend manual work?” (This was answered “Yes.”) 
“(b) Do you perform manual work?” (The answer was also 
“Yes.”) And “(c) Are you an employer or an employee?” (No 
real answer was given here, except that “an employee or an 
employer” were crossed out.) On the front of the proposal form 
there was in prominent lettering what was described as a classifica- 
tion of occupations. 

In his judgment, Mr. Justice Davidson said that in 1923 plaintiff 
entered into a share-farming agreement with a man named 
McDonald to carry on dairying on one of three farms, the two 
other farms having apparently been the subject of other contracts. 
In 1929 a further agreement was made to the effect that in con- 
sideration of the payment of £25 a year the plaintiff would attend 
to the working of four windmills, two of which were on his own 
particular farm, the remaining two being on the other farms. The 
consideration for this part of the work was £5 a year. The 
remainder of the payment was for the service of looking after the 
cattle on all the farms and in a paddock some miles distant, driving 
cattle proposed to be sold to the selling agents’ yards, and for 
similar duties. In 1934 portion of this work, so far as it did not 
relate to the windmills, was taken away and given to Mr. Mc- 
Donald’s son, but it was arranged that for the improvement of the 
pastures the plaintiff should operate a tractor plough at 8/- a day. 
Whilst doing this work in February, 1935, on his farm, some 
attention became necessary to one of the windmills, and in doing 
that work the plaintiff was struck by a belt and lost an eye. He 
then claimed compensation from Mr. McDonald on the basis of 
being an employee or worker. A compromise was arranged with 
the insurance company for £275, the full amount in respect of such 
an injury as was suffered being £375. 

The plaintiff then instituted the present proceedings and 
recovered the verdict which the defendant company now sought to 
have set aside and judgment entered for the defendant company. 

Mr. Justice Davidson, after an examination of the proposal 
form, expressed the opinion that an ambiguity arose in one of the 
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questions and that accordingly the jury might well have been 
instructed as to such a construction being possible and then asked 
to answer a question of fact upon that footing, whether the answer 
given by the plaintiff was true and correct. As the verdict was 
passed in favour of the plaintiff, in his opinion, it should stand and 
the appeal should be dismissed with costs. 

Mr. Justice Maxwell and Mr. Acting Justice Owen agreed. 





PROPOSED INSURANCE LEGISLATION IN VICTORIA 


Drastic proposals are contained in a Bill introduced in the Vic- 
torian Legislative Assembly last month to amend the law relating 
to insurance. 

Summarised, the proposals provide: 

(a) That contracts of insurance are not to be avoided by 
erroneous statements of proponent unless fraudulently 
untrue ; 

(b) that maintenance of proceedings under insurance con- 
tracts is not to be barred by failure of insured to give 
required notice owing to accident mistake or reasonable 
cause ; 

(c) that submission to arbitration shall not be a condition 
precedent to legal proceedings by insured. 


If passed, the law is to apply to all contracts in force or made 
subsequently, notwithstanding anything in the agreement to the 
contrary. 

The measure seems a reasonable attempt to remove the scope for 
unpleasant practices that have been associated with some insurance 
policies in recent years and as to which there have been severe 
judicial criticisms uttered. The better type of insurance company, 
it must be added, rarely seeks to shelter behind a technical term 
in the policy, but others have not been so scrupulous. 





LANDLORD AND TENANT 


The Minister of Justice in New South Wales has introduced a 
Bill amending the Landlord and Tenant Act. 

The Bill would continue the ejectment postponement provisions 
(Part II) until the end of 1938. 

Subject to conditions, it would continue the reduction of rents 
in the case of leases existing’, or deemed to be, at June 30, 1930, 
and still existing, until the same date. Certain alterations would 
be made regarding the ejectments (under Part IV). 

The Act was passed, the Minister said, in accordance with the 
Premiers’ Plan. It reduced by 224 per cent. the rent reserved 
by a lease while the Act remained in force, and prohibited leasing 
save at the reduced rate. It expired at the end of 1932, and the 
amending Act provided a new scheme dealing with ejectment post- 
ponements, which had worked satisfactorily ever since. It con- 
tinued the reduction of rents, but enabled the tenant to go to the 
appropriate Court for a further reduction and for the landlord 























THE AUSTRALIAN ACCOUNTANT 421 





1936 


to ask for an increase. Part III, dealing with rent reductions and 
providing that the rent of all leases (except agricultural) existing 
at June 30, 1930, should be subject to a reduction of 224 per cent., 
subject to the Court orders, expired at the end of 1935, and was 
continued until the end of this year. 

The new Bill proposed to give every lessee the right to go to the 
Court, notwithstanding any previous application, or the lack of it, 
and ask for a lower rent than was now fixed. It would give land- 
lords the right to apply to the Court for the rent as now fixed to be 
increased to any sum not exceeding the sum provided for in the 
lease. 

The Bill would come into force on January 1. It was to be 
noted that the only leases that the part of the bill referred to were 
those existing at June 1, 1930, and still existing. Amendments 
would facilitate Court proceedings. They would provide that pay- 
ment of rent would be conclusive evidence of existence of tenancy, 
and would clarify the law in regard to notices to quit, and provide 
for the better execution of warrants. 

Mr. Henry (U.C.P., Clarence) said the Bill would clear away 
difficulties concerning proof of tenancy, a problem which had 
previously and frequently confronted landlords in legal proceed- 
ings—Sydney Morning Herald. 


The Equitable Apportionments 
By A. E. LANGTON, LL.B., A.C.A., A.S.A.A. 
From “The Accountant” (London) 


Perhaps it may not be superfluous in addressing an audience of 
persons not directly engaged in the study of law to offer a brief 
explanation of the term “equity” as applied to the equitable rules 
relating to apportionment. “Equity” has been defined as that 
portion of natural justice which the common law courts omitted 
to enforce, such omission being supplied by the equity courts. 
What is known as the common law—the only law administered by 
the courts in the very early stages of our national life—was derived 
principally from ancient customs and practices which gradually 
acquired the force and authority of law, although in the main not 
defined in writing or embodied in statutes. The common law was 
very narrow and rigid in its application, and with the growth and 
development of communal life, it failed to provide adequate 
remedies in a large number of cases which came before the courts. 
A practice therefore arose, where satisfaction could not be obtained 
in the common law courts, of appealing to the King in Council. 
These petitions were originally heard by a council presided over 
by the Chancellor, and in the course of time it became customary 
for petitions to be addressed direct to the Chancellor, who held 
his own court and decided issues brought before him without 
regard to the common law rules, but in accordance with the dic- 
tates of equity and conscience. Thus there gradually emerged the 
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Court of Chancery, whose function it was to administer “equity” 
as distinct from law. Ultimately equity itself became bound by 
rules and precedents as completely as was the common law, so that 
now it may truthfully be said that equity is as fixed as law. 

The principles of equity are founded on a number of maxims. 
Prominent among these are two to which particular regard has 
been given in formulating the equitable rules of apportionment : 
first, “equity is equality” by which it is sought to preserve equality 
between the various parties interested in a deceased person’s 
estate, and second, “equity looks on that as done which ought to 
have been done” by virtue of which the courts have endeavoured, 
in their judgments, to place the parties in the same pecuniary 
position in which they would have found themselves had the 
persons responsible for the administration of the estate carried out 
their functions in strict compliance with the various rules which 
have been laid down for their guidance. 

The equitable apportionments, therefore, are a series of rules 
based upon decisions given by the courts in pursuance of their 
equitable jurisdiction, whereby they have endeavoured to apply 
the principles of equity as between persons to whom property has 
been bequeathed in succession, where the strict application of the 
rules of law would fail to achieve that object. 


THE Rute IN Howe v. Lorp DarTMoUTH 


The first rule to consider is that laid down in Howe v. Lord 
Dartmouth wherein it was directed that where residuary personal 
estate has been left to persons in succession it is the duty of the 
legal personal representative of the deceased to convert into money 
any unauthgrised or hazardous property and invest the proceeds 
in authorised securities. The conversion should be effected, if 
possible, within the executor’s year. 

This is not strictly a rule of apportionment at all, but is merely 
a rule of administration. It is based upon the presumed intention 
of the testator that both the life-tenant and remainderman shall 
enjoy the same thing successively, and therefore that thing must 
be preserved, as far as possible, from depreciation in value. The 
rule only applies where the general residue of an estate has been 
settled upon persons in succession. It is not applicable, for 
example, where property has been specifically settled, since by 
settling it in its specific form the testator has, in effect, indicated 
his intention that it shall be retained in that form; neither does 
it apply where there are directions in the will to retain the existing 
investments. It is also inoperative with regard to the residuary 
estate of a person dying intestate since, by Section 33 of the 
Administration of Estates Act, 1925, the residue of the estate of 
a person dying intestate is held by the legal personal representative 
on trust for sale with full power to postpone sale or conversion. 
In this connection the case of Re Sullivan (1930) is of interest. 
The testator was, if I remember rightly, the son of the late Sir 
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Arthur Sullivan, the celebrated musical composer, and part of his 
estate consisted of the copyrights in his father’s works; an asset, 
one would imagine, of very considerable value, although of a wast- 
ing nature. By his will the testator directed that the royalties 
received in respect of these copyrights should be invested and 
the income from such investments paid to his widow for her life, 
and after her death the estate should be divided between other 
specified persons. The gift of remainder failed by reason of the 
remaindermen predeceasing the testator, and thus became property 
undisposed of by the will, which, on the widow’s death, would pass 
to other relatives within the degree of affinity laid down by the 
Administration of Estates Act, 1925. The widow renounced her 
legacy of the income from the investment of the royalties. By this 
means the whole residue became subject immediately to the rules 
of devolution of property upon intestacy, whereby the surviving 
spouse of the deceased became entitled to the whole of the income 
from the residue, which income included the royalties themselves, 
and not merely the income derived from the investments purchased 
with the royalties. The Court decided, moreover, that although the 
copyrights. were a wasting asset, there was no obligation upon the 
trustees to convert them into authorised investments, since the 
rule in Howe v. Lord Dartmouth did not apply to property passing 
under an intestacy. 

It is in connection with the income arising from the property 
comprised in the residue settled upon persons in succession that 
apportionment becomes necessary. The Apportionment Act, 1870, 
provides that where the residue of an estate is left to persons in 
succession all rents, annuities, dividends and other periodical pay- 
ments in the nature of income shall, like interest on money lent, 
be considered as accruing from day to day, and shall be apportioned 
in respect of time accordingly, and that the proportion accruing 
prior to the testator’s death shall belong to the corpus of his estate, 
and the proportion accruing after his death shall go to the life- 
tenant. Equity, however, has modified this principle in various 
ways to give effect to the rule in Howe v. Lord Dartmauth. As 
has been seen, where any part of the residuary personalty consists 
of unauthorised assets the executor should convert these into 
authorised securities as soon as possible. Until such conversion 
takes place the income accruing from the unauthorised investments 
subsequent to the testator’s death shall not be paid to the life- 
tenant of the residue in accordance with the provisions of the 
Apportionment Act, but shall be applied in the following manner: 

(1) Where the unauthorised asset is realised within the 
executor’s year, the life-tenant shall be paid out of the 
income received 4 per cent. less tax on the proceeds of 
sale from the date of death to the date of sale, the balance 
of the income (if any) being invested in authorised securi- 
ties as part of the corpus and thereby, of course, augment- 
ing the future income payable to the life-tenant. 











24 THE AUSTRALIAN ACCOUNTANT DEC. 


(2) Where the asset is of such a nature that it cannot be 
converted (e.g., a share in a partnership which is required 
by the partnership agreement to be left in the business 
for a specified term) or cannot be realised without con- 
siderable sacrifice, the life-tenant shall receive out of the 
income a sum equal to 4 per cent. less tax per annum as 
from the date of the testator’s death on the value of the 
unconverted asset as at that date. (Gibson v. Bott; 
Meyer v. Simonsen; and other cases.) 

(3) Where the asset could, in the ordinary course of adminis- 
tration, have been sold within the executor’s year, but was 
improperly retained, the life-tenant has been awarded the 
income which would have arisen on an investment in 
Consols of the value of the unauthorised asset at the 
end of the executor’s year (Dimes v. Scott). This rule 
illustrates clearly the application of the maxim “equity 
looks on that as done which ought to have been done.” 
The life-tenant would have received the income from the 
authorised security had conversion been effected, and 
since the executor has a year in which to convert the 
property the notional income is based on the value of the 
unauthorised asset at the end of the executor’s year. 


It is understood, however, that the latter rule is rarely applied 
nowadays, but that the life-tenant is usually given 4 per cent. on 
the probate value of the unauthorised asset, whether it could or 
could not have been converted. 

Where the income derived from the unauthorised asset is less 
than the amount payable to the life-tenant under the equitable rule 
the question will arise whether the life-tenant is entitled to the 
full amount of the interest under the rule or only to the actual 
income earned by the unauthorised asset. This question has never 
been judicially answered and until it is decided it would appear to 
be safer for the executor to pay to the life-tenant only the lower 
amount. 

The above rules of apportionment only apply to residuary 
personal estate, and even so are inapplicable where such estate con- 
sists of leasehold land, since it has been decided in Re Brooker 
that the provisions of Section 28 (2), Law of Property Act, 1925 
(whereby the life-tenant is entitled to the actual rents, less out- 
goings, arising from land forming part of settled residue), apply 
not only to real estate but also to leaseholds. Neither do the rules 
apply in the case of an intestacy, nor where property is specifically 
settled or where there is no trust for sale but power to retain 
the property in its existing form. 


Tue Rute 1n Re THE Earv or CHESTERFIELD’s TRUSTS 

This rule relates to an interest in expectancy forming part of 
the residuary estate left to persons in succession. It will be 
appreciated that where A. has settled the residue of his estate on 
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B. for life with remainder to C., and C. dies before the property 
comes into his possession, leaving the residue of his estate to D. 
for life and then to E., D. can receive no income from that part 
of C.’s residue which consists of the reversionary interest in A.’s 
estate until, by the death of the existing life-tenant, B., the property 
is received into possession. It has therefore been decided that when 
the reversionary interest falls in the property received shall be 
regarded as a mixed fund of capital and income; i.e., it shall be 
considered to be made up of (a) a capital sum notionally invested 
at the date of C.’s death, and (b) interest on such capital sum 
accruing since C.’s death. The sum received is therefore to be 
apportioned according to the foliowing formula: 
To capital—such a sum as, invested at the date of death at 
4 per cent. compound interest, taken with yearly rests, less 
income-tax, would accumulate with interest to the amount 
received on the property falling into possession. To income— 
the balance of the sum received, being the notional interest on 
such capital sum. 

The rule may be illustrated by the following simple example. 
Assume that the reversionary interest falls in exactly two years 
after the death of the testator and to consist at that date of cash 
£2,000 and investments valued at £8,609—total £10,609. It will 
be found that £100 invested at 4 per cent., less tax at 5/- in £, 
compound interest, will accumulate in two years to £106-09. The 
sum received will therefore be apportioned as to 100/106:09 x 
£10,609 = £10,000 to capital and the balance, £609, to income. 
(For convenience, the rate of tax has been assumed to be 5/- in 
the £ in both years in the above computation, but, of course, the 
actual standard rate for the years in question should be taken.) 

By means of the above apportionment the life-tenant is compen- 
sated for the loss of income which he has sustained between the 
date of the testator’s death and the date on which the property is 
received into possession, whilst capital receives the estimated value 
of the property as at the date of the testator’s death. 

The rule in Re Chesterfield has also been applied by the court 
where a testator has sold his business for a consideration to be 
paid by periodical instalments, each instalment, as it was received, 
being apportioned on the foregoing basis. 

It should be noted that the Chesterfield rule will not operate 
where there are directions in the will to retain the existing invest- 
ments, or that the sale shall be postponed until the property falls 
into possession unless special circumstances arise. In such cases 
the life-tenant is only entitled to the actual income arising from 
the reversionary interest which, until it becomes an interest in 
possession, is nothing. 


Tue RuLE IN ALLHUSEN v. WHITTELL 


This rule postulates that where a life interest in residue has been 
bequeathed to a person, in the absence of a contrary intention 
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expressed in the will, the life-tenant should only receive the income 
from the pure residue, i.e., the balance remaining after all the 
testator’s debts, legacies and funeral and testamentary expenses 
have been paid. Where, therefore, the assets applied in payment 
of these liabilities have, prior to such payment, produced income, 
the life-tenant should not be entitled to such income. 

Various methods have been employed for the application of 
this rule and it is thought that the courts would sanction any 
reasonable arrangement which would promote equity between the 
interested parties. For example, where particular assets are utilised 
in the payment of the liabilities the income produced by those 
assets is ascertainable and should be withheld from the life-tenant. 
Where, however, the debts, expenses and legacies have been paid 
out of a general fund the amounts so paid may be charged to capital 
and income in proportion as the value of the assets comprising 
such fund is to the income arising from those assets. Thus, if the 
capital of the fund amounted to £20,000 and the income therefrom 
was £1,000, the debts, expenses and legacies would be charged as 
to 20,000/21,000 to capital and 1,000/21,000 to income. 

In Allhusen v. Whittell the above apportionment was made on 
the basis of the relationship of the capital fund to the first year’s 
income, but in Re McEuen it was recognised that this method 
would entail hardship to the life tenant where the liabilites, or any 
of them, were paid before the end of the first year, and effect was 
therefore given to the rule by charging the life-tenant with interest 
on such a capital sum as, invested at the date of death, would 
accumulate with interest to the amount of each payment at the date 
on which it was made. Thus, assuming the average rate of interest 
earned by the fund to be 4 per cent. and certain of the liabilities 
to be discharged six months after the testator’s death, since £100 
invested at 4 per cent. would accumulate in six months to £102, 
capital should be charged with 100/102 and income with 2/102 
of the amount of the liabilities discharged on this date. The 4 per 
cent. assumed above would, of course, be the net rate of interest 
earned by the fund, after deducting income-tax. In Re Wills 
where the payment of certain liabilities was deferred until after 
the end of the,executor’s year, it was held that the interest charged 
to the life-tenant should be at the average rate earned by the estate 
from the date of death up to the date of payment. 

Where interest is payable on a liability (as in the case of estate 
duty) it is sufficient for practical purposes if the liability itself is 
charged to capital and the interest to income, although where the 
rate of interest payable on the liability differs considerably from 
that earned by the assets, it would be more strictly correct to 
aggregate the liability with the interest thereon and apportion the 
total amount. 

A third method, as advocated by Lord Plender, is as follows: 
The estate is regarded as being composed of two funds, one (called 
the “deductible fund”) representing the amount required to dis- 
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charge all the debts, legacies and expenses, the other being the 
true residue, the income from which should belong to the life- 
income from both funds, and is then debited with the income from 
the deductible fund from the date of death to the date or dates of 
distribution of such fund. The rate of interest on the deductible 
fund which is debited to the life-tenant should be the average rate 
of interest earned by both funds for the period in respect of which 
the interest is charged. Thus, if the total assets of the estate 
amounted to £40,000, the debts, legacies and expenses to £10,000, 
and the income from the date of death to the date of payment of 
the liabilities £1,200, representing an average return on both funds 
of 3 per cent., the life-tenant should be credited with the total 
income of £1,200 and debited with 3 per cent. on £10,000 = £300. 

Where the liabilities are paid on different dates, separate calcula- 
tions of interest should be made for the intervening periods, e.g., 
if the date of death were February 1, and £6,000 of the liabilities 
were paid on June 1 and £4,000 on September 1, the life-tenant 
should be charged with interest on £6,000 at the average rate of 
interest earned by the total assets between February 1 and June 1 
and on £4,000 at the average rate of interest earned on the remain- 
ing £34,000 assets from June 1 to September 1. 

The rule in Allhusen v. Whittell is frequently somewhat 
impracticable to apply owing to the difficulty in calculating the 
average rate of interest produced by the estate where the invest- 
ments are changed and liabilities paid at various dates, and in most 
well-drawn wills the rule is expressly excluded. 


Tue Rute 1N RE PERKINS 


The rule in this case is for all practical purposes the same as that 
in Allhusen v. Whittell, but applied to life annuities which the 
testator has covenanted, during his lifetime, to pay. Such annuities 
are in the nature of contingent liabilities of the estate of the testator 
and as such form a charge upon the residue. As each instalment 
of the annuity falls due the amount thereof is apportioned so that 
capital is charged with the capital sum which, invested at the date 
of death at 4 per cent. simple interest, would accumulate with 
interest to the amount of the annuity at the date on which it is 
paid. If, therefore, the first payment is due to be made one year 
after the death, since £100 invested at the date of death at 4 per 
cent. would accumulate to £104 in one year, the annuity would be 
apportioned as to 100/104 to capital and 4/104 to income. On the 
second annuity becoming due, since £100 invested at 4 per cent. 
simple interest would accumulate in two years to £108, the appor- 
tionment would be 100/108 to capital and 8/108 to income. It 
will be observed that the charge to capital decreases and the charge 
on income increases with each successive instalment, and this is 
equitable since the life-tenant has enjoyed the income from that 
portion of the residue required to meet the annuity for a longer 
period. 
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THE Rute In RE ATKINSON 


The principle laid down in this case is that where the security 
afforded by a mortgage is insufficient to provide for both the 
principal and the interest due under the mortgage, the loss sustained 
should not be charged wholly to capital but should be borne rate- 
ably between capital and income. Thus, if part of the residue left 
to persons in succession consists of a loan on mortgage of £1,000 
on which £25 interest had accrued to the date of the testator’s 
death, and the executor continued to hold the mortgage until a 
further £50 interest had accrued when, owing to the default of the 
mortgagor, the executor sold the mortgaged property for, say, 
£800, the proceeds should be apportioned as to 1,025/1,075 « £800 
to capital and 50/1,075 x £800 to income. For the purposes of 
the apportionment it is not clear whether the accrued interest 
should be brought into account gross or after deduction of tax. 
It is understood, however, that the Revenue do not seek to collect 
tax on the proportion of the proceeds attributable to income, even 
though it might be regarded as income in the hands of the life- 
tenant. 

Where the executor has remained in possession of the mortgaged 
property prior to the sale and has collected the rents and paid the 
outgoings thereon, the application of the net rents will depend 
upon whether he was in possession merely as mortgagee or under 
the authority of a foreclosure order. If he takes possession as 
mortgagee the mortgagor does not lose his equity of redemption 
until the property has been sold, and in these circumstances it has 
been held that the net rents should be applied first in discharging 
any interest due on the mortgage prior to the testator’s death, 
second in paying to the life-tenant any interest accrued since death 
and any balance to capital (Re Coaks). Thus, in the above 
example if, after taking possession of the property and prior to 
the sale, the executor collected net rents of £80, the first £25 would 
be applied in discharging the interest accrued to the date of death, 
the next £50 in paying the interest accrued since the death and the 
remaining £5 towards repayment of the principal due under the 
mortgage, leaving a balance due of £995. The whole of the pro- 
ceeds of sale of £800 would then belong to capital since the life- 
tenant has received the full amount due to him. 

Where, however, the executor took possession under a fore- 
closure order, since the effect of such an order is to put an end to 
the mortgagor’s equity of redemption and to vest the property in 
the mortgagee, the net rents received after foreclosure are to be 
paid to the life-tenant as current income, whether in excess of 
the interest or not (Re Horn). When the property is sold the 
proceeds are apportionable between capital and income on the 
basis of the amounts due to them respectively as at the date of the 
foreclosure order. In the above example, therefore, if a fore- 
closure order were made when £30 interest had accrued subsequent 
to the death, and prior to the sale £40 net rents were received by 
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the executor, the whole of this amount would be paid to the life- 
tenant as current income and on the sale of the property the pro- 
ceeds would be apportioned as to 1,025/1,055 to capital and 
30/1,055 to income in accordance with the rule in Re Atkinson. 

This brings me to the end of a somewhat cursory consideration 
of this rather complex subject. From the rules which I have 
endeavoured, as simply as possible, to expound, it will be seen 
that in the interests of equity it has been found necessary in some 
cases to restrict the payments of income to the life-tenant, whilst 
in others proportions of amounts which are primarily capital have 
been appropriated for the benefit of the life-tenant. It cannot, of 
course, be asserted that the last word has been said on this subject 
and that the list of equitable apportionments has been finally closed, 
since occasion may arise at any time for the courts, in the exercise 
of their equitable jurisdiction, to formulate further rules to meet 
new circumstances ; but, as students, I feel sure you will not look 
with anything but intense disfavour on any extension of their 
activities in this direction. 


Trustee Legislation in South Australia 
By K. W. PacKHAM, A.F.1.A. 


During this, the centennial year of the State, Parliament has 
been engaged upon a complete revision of the Statute Book. This 
work has involved the repeal of many Acts and the consolidation 
of many others. 

Those measures passed of particular interest to trustees, execu- 
tors and administrators are:* The Trustee Act, 1936, The Wills 
Act, 1936, The Administration and Probate Act Amendment Act, 
1936, The Law of Property Act, 1936, and The Succession Duties 
Act Amendment Act, 1936. 


The Trustee Act, 1936 

This Act is simply a consolidating measure. It consolidates the 
Trustee Acts of 1893 (excepting certain sections thereof), 1907, 
1923, and 1931, and the Further Amendment Act of 1915. The 
New Act also embodies Sections 22 and 23 of The Property Act, 
1860, and the whole of the provisions of The Charitable Trusts 
Procedure Act, 1922, and The Trustee (Disposal of Church Land) 
Act, 1926. Certain of the excepted Sections of the 1893 Act have 
been embodied in the Law of Property Act, 1936, and others in 
The Limitation of Actions Act, 1936. 

It is to be noted that The Trustee Act (No. 2) of 1931 has not 
been included in the consolidation, the reason being that that Act 
contained solely special provisions for the direction and protection 
of trustees in matters arising through the passing of the Financial 
Emergency Act and the Commonwealth Debt Conversion Act, and 
the necessity for those provisions will naturally become less with 
the lapse of time and ultimately cease. 
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The Trustee Act, 1936, will not come into operation until it 
has been proclaimed. The proclamation is not likely to be made 
until some time next year. 

It is hoped that next year the Government will introduce legisla- 
tion amending the Trustee Act along the lines of the present 
English legislation, which has already been advantageously copied, 
with some modifications, in New South Wales and Victoria. 


The Wills Act, 1936 

This Act is a Consolidation of the Act of 1842, and the Amend- 
ing Acts of 1862, 1895, and 1915. No further amendments have 
been incorporated in this new Act. 

It is interesting to note that the Act of 1842 provided for the 
adoption of the English Act of 1837, entitled “An Act for the 
Amendment of the Laws with Respect to Wills.” It is remark- 
able that so few amendments have been found necessary to a 
statute passed a century ago, and it is indeed a tribute to the 
framers of that Statute. 

The Administration and Probate Act Amendment Act, 1936 

The amendment provided in this Act has relation to the Public 
Trustee only and it is not therefore of great concern to other 
trustees. 

The Amendment provides that where moneys unclaimed by the 
next-of-kin of a person who has died intestate, leaving a widow 
and no children, have been paid by the Public Trustee to the 
Treasurer of the State in accordance with Section 116 of the 
Principal Act, the Treasurer may, at his discretion, on the applica- 
tion of the widow of the intestate, pay the said moneys to such 
widow and thereafter no other person shall have any claim to 
those moneys. 

When introducing this measure the Attorney-General explained 
that it was a temporary expedient to overcome certain specific cases 
of hardship brought before his notice. He referred to the fact 
that the law relating to the distribution of intestate estates in this 
State is largely governed by the British Statutes of Distribution of 
1670, and he stated that the Government intended to have a proper 
enquiry made into our law with a view to remodelling it on more 
equitable lines. 

The Law of Property Act, 1936 

Many Acts relating to Property and Conveyancing, including the 
Married Women’s Property Act, are consolidated by this New Act. 
The Apportionment Act, 1905, is also included therein and certain 
Sections of the Trustee Act, 1893. 

The Bill for the Act, prepared by C. Kriewalt, Esq., L.z., 
when laid before Parliament contained many amendments, some 
of considerable importance, having their origin in recent English 


legislation. 
Parliament, however, found it impossible to devote sufficient time 
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to the thorough consideration of the proposed amendments and 
the result was that all amending sections: were deleted from the 
Bill. Consideration of an amending measure has been promised 
for next session. 

One Part of the Act deals with Perpetuities and Accumulations, 
but no alteration to the present law has been made. 


The Succession Duties Act Amendment Act, 1936 
This Act merely provides for the continuation until June 30, 
1937, of the increase of 15 per cent. in the amount of duty charge- 
able on all property subject thereto. 
It is expected that Parliament will be in recess at the expiration 
of the time stipulated and that no provision will be made for the 
further continuance of the increase. 


Finance for Industry 


By K. C. WILSON, LL.B., OF THE SOUTH AUSTRALIAN Bar 


(An Address to the Accountancy Students’ Society of South 
Australia) 





The subject I have chosen for this address is one which I 
believe, of all suggestions made, most likely, if carried into effect, 
to prevent a recurrence of depression of the severity of the last. 

A plan as I propose will need the active co-operation and sup- 
port of the accountancy profession, and only with the aid of entre- 
preneurs, business leaders, and accountants can it be carried into 
effect. Now that the fog, the mist, and the gloom of the last few 
years is fast passing away we can, in the sunshine, review the past 
and build for the future. If we become dazzled by the sunlight 
and make no preparations to guard against another blizzard, 
I doubt if most of us will weather the next storm as successfully 
as we have weathered the last. The hardships and privation, the 
mental helplessness of those thrown out of employment, the 
physical and mental deterioration of those young people who 
reached their working age at the beginning of the depression, and 
have never worked since, cannot be measured in terms of money. 
Those older men who in their early forties lost their jobs and are 
now regarded as too old for re-employment see life as something 
grossly unfair and unjust. 

One marvels at the patience and optimism exhibited by those 
unemployed during the last six years. I doubt if they would be 
as patient if we allowed another depression of equal severity to 
come upon us. 

It is now for us to build the economic structure sufficiently 
strong to allay those forces which in the past have caused depres- 
sions. We can calmly survey the past, review our mistakes and 
adopt those measures which will act as an antidote to the evils of 
depression. One cannot, however, hope at present to eliminate 
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depression. Even if a perfect plan were devised it is unlikely to 
be carried out in its entirety. Man is an extraordinary, perverse, 
and stupid animal, influenced far more by short-term views and 
considerations than by measures which in the long run will secure 
the maximum social and economic happiness. 

I think we can agree that our object in life is to secure the 
maximum satisfaction of human wants. These can be conveniently 
divided into three classes—primary, secondary and tertiary. 
Primary, the production of basic foodstuffs and raw materials; 
secondary, the production of clothes, houses and manufactured 
goods; and tertiary, amusements—arts—and means of cultural 
advancement and entertainment. 

The provision of these human wants, which, taken collectively, 
are unlimited in extent, necessitates careful planning of production 
and distribution. In earlier days depressions were caused mainly 
by a falling-off of production caused by drought or disease. The 
rapid advance made in the science of production has largely 
removed this cause, and I think we can agree that the last depres- 
sion was not brought about by any defect of the productive 
machinery. 

Likewise, the means of distribution of goods and services has 
made material progress, and although this is not so clear, I do not 
think that it was any breakdown of the means of distribution as 
such which was the main cause of the depression. 

I am not one of those who believe that any reform of the mone- 
tary system or the medium of exchange could have prevented the 
depression, or will prevent future depressions. Some countries 
attempted a policy of deflation, others inflation, others a combina- 
tion of the two; and although these measures to some extent 
cushioned the shock, they certainly did not prevent the onslaught. 
Likewise, attempts to meet the situation by distributing goods apart 
from the monetary system by means of barter failed to bring 
about the desired result. 

I do not think there is any serious defect in the means adopted 
to exchange goods and services, although, like the means of pro- 
duction, it is capable of improvement and will be improved from 
time to time, 

The fault lies, in my opinion, not in the ability to produce, but 
the type of goods and services produced, and their co-relation to 
demand. 

Such bias as has been given as to the production of one type of 
goods or services as against another has in the main been wrong 
with the result that a huge world surplus of some commodities 
arises and a consequent shortage of others. If all the goods pro- 
duced were consumed there could not be a depression, nor would 
there be unemployment, except, of course, seasonal unemployment 
and misfits. 

In Australia a bias has been given in favour of production of 
butter and sugar, in Brazil of coffee, in America, Canada and 
Europe of wheat. 
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There has not been a shortage in aggregate value of goods, but 
there has been a surplus of some and a shortage of others, with 
the result that the price mechanism has been thrown out of gear. 
Even a reduction in price of those goods produced in excess did 
not materially increase the demand, and large quantities of the 
goods produced had to be stored or destroyed. 

To the extent to which these goods were not exchanged or sold, 
the world purchasing power has been reduced, with the result 
that those goods for which there was a demand could not be pur- 
chased and the production in these fell off. So the vicious circle 
went on until, one way or another—either destruction of the surplus 
product or restriction in production—the world surplus is slowly 
absorbed. 

The question, therefore, seems to be: How can we so direct 
the production of the community to assure that the goods when 
produced can be sold at a price profitable to the producer? It is 
the entrepreneur who mainly directs the course of production by 
provision of capital for industry. Professor Fisher says: “The 
typical entrepreneur in a progressive economy is inclined to make 
biased errors which cause an over-accumulation of capital equip- 
ment in the older, well-established industries and an under-supply 
for the new types of production which a progressive economy 
demands.” 

The millions of capital poured into the wheat and sugar indus- 
tries in Australia and the sluggish growth of the newer types of 
industry, ¢.g., aeroplanes, is a clear indication of the wrong direc- 
tion of capital in Australia. 

Figures in Australia indicate that so far we have learnt little 
from the depression, and that we are still giving a bias in favour 
of the older types of investment rather than providing finance 
for new industries for which there is an expanding market. The 
amount of capital provided for new industrial undertakings showed 
a tremendous decline at the outset of the depression, and to date 
has made little recovery Yet the amount of capital directed into 
the older types of investment, after making a slight decline at the 
outset of the depression, has made a steady advance and has 
recovered all the loss made some years earlier, and we find that 
to-day more money is being directed into this type of investment 
than in the time of the greatest prosperity. 

The result of this wrong direction of capital investment is stulti- 
fying a healthy expansion and forcing the value of those types 
of investment into which capital is flowing to such high levels that 
they are failing to return a rate of profit to which people have 
become accustomed, and are bringing about conditions which, if 
continued unabated, must inevitably lead to an unhealthy boom 
and be followed by another slump. 

The tendency of the people of this State (S.A.) to direct their 
savings into certain of the older and better-established types of 
investment is clearly indicated by the obviously high volume of 
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savings flowing into bank deposits, insurance companies and the 
well-established companies. 

During the last few years new undertakings have been almost 
entirely neglected, while the savings have been flowing into the 
older types of investment. I have not had sufficient time to obtain 
the figures in the State of the actual amount of investment flowing 
into new industries, but the few figures following show a definite 
trend of investments into the older and safer type: 

Trading Bank Savings Bank A.M.P. 


Fixed Deposits Deposits Income 

£m. £m. £m. 

eee ia we) sd: “ow eat ae 21-4 9:6 
ws. a ee ae 24:1 10-1 


Fixed deposits in South Australia in trading banks, and deposits 
in savings banks, are £200,000 higher than in the boom year of 
1928, and £2,400,000 higher than in 1929. Money invested in 
insurance has likewise made steady growth through the depression. 

If we turn to gilt-edged industrial and commercial stock, we 
find the same phenomenon. Byron, Moore & Journeaux publish 
an index figure of thirty-five leading industrial and commercial 
stock with 1928 as the base = 100. The index number fell to 
60 in 1931 and has now reached the high point of 113. These 
figures clearly show that there are ample savings flowing into bank 
deposits, insurance and the older, well-established commercial 
and industrial undertakings, forcing the values of the last named 
up to dangerously high levels. If we examine the capital flowing 
into new undertakings we find a substantial falling off. The figures 
I have examined, when eliminating new gold ventures (most of 
which savour of gambling rather than industrial undertakings), 
show that very little capital is flowing into new undertakings and 
with certain exceptions, one does not see existing undertakings 
entering into the production of the newer types of production. 

The same phenomenon is apparent in America. In 1935 69 
million dollars were invested in new capital issues as compared 
with 5,924 million dollars in 1929. The mere flow of savings into 
particular types of investment would not of itself be a bad thing 
if the undertaking to which capital flowed itself provided capital 
for the newer types of industry. 

It is well-known, however, that banks and insurance companies 
are subject to certain restrictions which limit the use of their 
funds, and in fact, except as to bank advances, industrial enter- 
prise is not the type of investment in which banks and insurance 
companies invest their funds. 

Even the well-established companies invest the bulk of their 
surplus funds either in their own business or in Government bonds 
or bank deposits. Unless, in Australia, there is a change in invest- 
ment of savings to the newer types of investment, a dangerous 
boom in gilt-edged securities is probable, which is likely to be 
followed by another slump. 
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The one ray of sunshine is the recent action of such companies as 
the Adelaide Steamship Company and Broken Hill Pty. in invest- 
ing part of their funds in air transport and paper-making respec- 
tively. We may now ask why do the people invest their savings 
in Government bonds, bank deposits, or stocks showing low return 
on capital cost? The answer is that the upheavals of the last few 
years have made the people sensitive to personal insecurity and 
they seek in increasing numbers stability for themselves by invest- 
ing in apparently “safe” securities. The small man cannot afford 
the risk of losing his capital, and thus accepts a low return rather 
than invest in a new industry. The large investor is able to carry 
on comfortably without risk and usually seeks an investment which 
causes least anxiety. 

Professor Fisher says: “The problem of organizing investment 
in a progressive economy is the problem of harmonizing the grow- 
ing desire of investors for security with the growing necessity for 
the diversion of increased supplies of capital into speculative 
investment.” 

Here is a definite weakness in our system. Even though ample 
funds be wanting investment, the greatest difficulty is experienced 
by small and medium-sized businesses in securing capital necessary 
for their progress. The McMillan Committee referred to the great 
difficulty experienced by medium and small undertakings even 
when the security offered was perfectly sound. They pointed out 
that the types of business which, on account of the gap in the 
present system, were unable to get access to the capital market 
were the very types which it is desirable to encourage in a pro- 
gressive economy recovering from a depression. 

Mr. E. W. Holden, M.L.C., and the Auditor-General, Mr. J. W. 
Wainwright, in their joint evidence before the Banking Commis- 
sion, gave actual examples of many profitable small businesses in 
this State which were unable to get the capital required for expan- 
sion and were thus unable to give employment in the production of 
goods for which there was a definite demand; this in spite of the 
fact that there was £24,000,000 in the savings bank. They recom- 
mended that the gap should be filled by the establishment of an 
industrial corporation to provide capital for industry, and it was 
pleasing to note that the Chairman of the Commission remarked 
that this was the first constructive suggestion that had been placed 
before the Commission. 

The industrial corporation will act as an intermediary between 
the banks and industry. It will have its own staff of experts to 
examine the prospects of the undertaking, its efficiency and manage- 
ment. If the experts report favourably it will be provided with 
the capital necessary for its establishment and expansion. The 
capital will be provided in the form of debentures, preference 
shares, or ordinary shares or partly of one and partly of the other 
or others. 

As soon as the industry is firmly established and able to go to 
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the capital market by a public issue, the Corporation will make 
such issue either with or without its backing. The public will know 
that the undertaking has been thoroughly investigated, and is a 
good business risk. 

Many principles must be borne in mind when considering 
whether capital should be provided. 


Firstly, the Market 

Is the market already sufficiently catered for by other industries 
in this State or in another State and supplying this State at reason- 
able prices? A bias should be given in favour of the provision of 
new and growing wants. 


Secondly, the Management 


The management must be efficient or must be made efficient 
before money is advanced. 
Thirdly, the Risk 

The owners of the industry must accept their full responsibility 
of risk. The Corporation must not be used as a means of shifting 
financial responsibility. Unless the owners themselves have suffi- 
cient faith in the undertaking to accept their reasonable share of 
the risk, it should not be assisted. 


Fourthly, Complete Disclosure 


The management must be willing to disclose its position and 
permit the most thorough examination of the undertaking. No 
industry should be assisted unless it has a reasonable chance of 
increasing the production of the State and fulfilling a want of the 
people. 

The Corporation must have its own capital so that its advances 
will not be dependent upon the whim of the public from time to 
time. The capital can be provided partly by the Commonwealth 
Bank, partly by the trading banks and partly by the general public. 

The nation is vitally interested in the progressive advancement 
of industry and through its agency the Commonwealth Bank should 
be willing to provide portion of the capital necessary to enable the 
Corporation to assist new and struggling industry. 

The banks’likewise will reap material benefit out of an expan- 
sion of trade and commerce, and they, too, should be willing and 
eager to provide some capital for an objective from which they 
will benefit. 

The Corporation should be financially successful, as its risks 
will be well spread and the prior investigation by experts will 
eliminate all wild-cat schemes which, though attractive on the face, 
have some fundamental defect when examined. 

The Corporation should thus be a profitable form of investment 
for the banks as well as private enterprise. 

From the point of private investors it will provide a means for 
the small investor to spread his risk. The funds of the Corporation 
will be well spread, and the investor in the Corporation will thus 
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reap the higher returns of investment in industry without the same 
risk. 

Private investors could invest in, say, Corporation debentures 
bearing a rate of interest equal to, say, bank deposits, 3%, together 
with a share in the profits of the Corporation. 

The Corporation will thus provide an investment for the public 
with that measure of security demanded by the average investor— 
it will direct capital into those channels into which it is desirable 
it should be directed, and it will enable industry to obtain capital 
which is now beyond its reach. 

The suggestion, although new for Australia, is now proven in 
England. In the early days of the depression British industry was 
threatened with collapse. The share market had dwindled and 
production could not compete with newer industries equipped with 
the latest machinery in other parts of the world. Many industries 
became unprofitable, and being unprofitable they ceased to be 
attractive to the public. They were unable to get capital to purchase 
the necessary machinery to enable them to compete with foreign 
competitors. 

Mr. Montague Norman took the initial step and established the 
British Industrial Development Corporation with a capital of 
£6,000,000, £1:5 million of which was provided by the Bank of 
England, and £4°5 million by the trading banks. With this capital, 
after proper investigation, they provided money to industries in 
distress. This undertaking can justly claim to have largely contri- 
buted to Britain’s recovery. About the same time the Charter- 
house Investment Trust and Credit for Industry were established 
by insurance and other companies to assist new and existing indus- 
tries and their efforts have been so successful that the Charterhouse 
Corporation recently issued further capital at a premium. 

I may be asked, Why cannot this work be done by the banks? 
The answer is that capital advances are not banking propositions. 
The banks are repositories of their depositors’ money and for 
this purpose they never know when the depositors will demand 
cash. They thus have to keep their assets liquid—in a form in which 
they can obtain repayment at short notice. It is for this reason 
that banks make loans repayable only on demand. It is for this 
reason that banks are sometimes accused of lending you an umbrella 
when it is fine and taking it back when it is wet. True as this 
accusation is, the banks only want the umbrellas back when it is 
wet because their customers, deserving to keep dry, have called 
at the bank for the umbrellas they left on deposit. 

With the Industrial Corporation the umbrellas will belong to 
the Corporation and they will be lent for five or ten years until 
the industry is able to obtain sufficient of its own to shelter it 
from an economic storm. 

Banks are seasonal lenders, and as such serve an extremely 
useful purpose in a most efficient manner. Any departure from 
this practice would render their present use less effective. The 
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marriage of banking and industry in Germany has not been suc- 
cessful. If we are wise we will maintain the Scottish system of 
banking and fill the obvious gap between banks and industry by 
a Corporation specially set up for the purpose. 

It may be said that it is the duty of sharebrokers to find the 
necessary capital for new and expanding industry. I cannot answer 
this better than by quoting the McMillan Committee: “The advice 
of sharebrokers, when asked for, may be a safeguard, but it is 
scarcely sufficient to take the place of a first-class issuing house.” 

Sharebrokers, as Professor Fisher says, serve a useful purpose 
in discouraging some of the worst enterprises, but they do little 
constructive work in assisting new industrial activity. 

The Industrial Corporation, in my opinion, offers the most 
practical means of lessening the severity of depressions. If 
capitalists refuse to invest in new industry—if they force up the 
price of gilt-edged stocks until the bubble bursts, they cannot com- 
plain if next time there is wholesale unemployment. The employees, 
who are the chief victims of booms and depressions, say the system 
is not worth maintaining and grasp for an alternative. 

There is little difference between a capitalist strike against risk 
taking and a workers’ strike against production. Wrong investment 
to force an over-production of some goods and an under-produc- 
tion of others is as harmful as a refusal to produce. 

In spite of its defects, I believe the capitalist system, with the 
minimum surrender of liberty, is likely to produce the maximum 
social and economical advantages and to satisfy the wants of the 
people better than any known alternative system. To do this, how- 
ever, the capitalist system must direct its economy so that the 
people’s wants will be satisfied progressively with the advance of 
the science of production. 

The Public Accountant has a definite duty to see that the econ- 
omic machine is directed towards this end. 





Sales Tax: *‘ Aids to Manufacture”’ 
By H. R. IrvING, F.F.LA., A.C.1.S. (ENG.) 


Section 12 of Sales Tax Assessment Act (No. 1) 1930-1935 


provides that »— 
“12. (1) A registered person shall quote his certificate in such manner 
and under such circumstances as are prescribed. 
(2) A registered person shall not quote his certificate except as 
prescribed. 
Penalty: One hundred pounds.” 


Regulation 12 under the Acts requires a registered manufacturer 
to quote his certificate in respect of the purchase or importation of, 
inter alia, “goods to be used in, wrought into or attached to goods 
to be manufactured by him.” Regulation 13, however, prohibits 
quotation of certificate by a manufacturer in respect of the pur- 
chase or importation of goods, inter alia:— 

(a) for the purpose of providing, erecting, operating, maintaining, re- 
pairing or replacing any factories, buildings, plant, machinery, tools, 
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equipment, furniture, fittings or other assets used by him in carry- 
ing on his business; and 

(b) which are not specifically intended by him to be used in, wrought 
into or attached to, goods to be manufactured by him... .” (if the 
manufacturer sells goods principally by retail). 

In view of the considerable difficulty which manufacturers 
experienced in deciding whether or not goods acquired by them 
for manufacturing purposes were to be “used in, wrought into or 
attached to” goods to be manufactured, an attempt was made to 
define those words in the regulations. 

But the matter was still left very indefinite, and eventually that 
definition was amended to read as under :— 

“ ‘Goods to be used in, wrought into or attached to goods to be manu- 
factured’ means goods to be so used cr dealt with that those goods, 
or some essential element thereof, will form an integral part of the 
goods to be manufactured, and will remain in those goods as an 
element essential to the goods in their completely manufactured 
condition, but does not include goods to be so used that those goods, 
or some element thereof, will, or may, remain adventitiously in the 
goods to be manufactured, if the goods to be so used are intended to 
be used primarily as aids in the manufacturing process.” 

In many cases it was a matter of great difficulty for a manu- 
facturer to determine whether the goods used by him were merely 
“aids to manufacture” or whether they were “raw materials” on 
the ground that some essential element of them was left in the 
finished product. 

Not only for this reason, but because also many of these goods 
were wasted or consumed in the course of manufacture, I have 
frequently advocated that manufacturers should be permitted to 
obtain their “aids” free of sales tax, as those goods are just as 
much a direct charge against the output (upon which tax is pay- 
able) as are the raw materials. 

This position has now been partially achieved by an exemption 
of “aids to manufacture” and also by an amendment to the 
regulations which permits a registered manufacturer to quote his 
certificate in respect of the purchase or importation of such aids. 


(a). The Exemption of “Aids to Manufacture.” 


The terms of the new exemption are as under :— 


“Item 113A.— 

(1) Goods, being aids to manufacture (as defined in this Schedule), sold 
to or imported by an unregistered manufacturer for use by him in, 
or in connection with, the manufacture of goods covered by any 
item or sub-item in this Schedule other than item 39, 76, 100 or 103. 

(2) Goods (including goods specified in paragraph (g) of the definition 
of aids to manufacture, but not otherwise, including goods speci- 
fied in paragraph (h) of that definition) sold to or imported by an 
unregistered manufacturer for use by him— 


(a) in the processing or treatment of goods to be used by him as 
aids to manufacture (as defined in this Schedule) ; or 

(b) in the cleansing or sterilising of bottles, vats or other con- 

tainers for use in the storage of goods to be used by him as 

aids to manufacture (as defined in this Schedule), 
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where those aids to manufacture are for use in or in connexion with 


53 the manufacture of goods covered by any item or sub-item in this 
: Schedule other than item 39, 76, 100 or 103. 
Item 113B.— 


(1) Goods manufactured by any person and applied by him to his own 
use as aids to manufacture (as defined in this Schedule) ; 

(2) Goods (including goods specified in paragraph (g) of the definition 
of aids to manufacture but not otherwise, including goods specified 
in paragraph (h) of that definition) manufactured by any person, 
and applied by him to his own use in the processing or treatment of 
goods to be used by him as aids to manufacture (as defined in this 
Schedule), or in the cleansing or sterilising of bottles, vats or 
other containers for use in the storage of goods to be used by him 
as aids to manufacture (as defined in this Schedule). 


Item 113C.—Goods applied by a registered person to his own use as— 


(a) aids to manufacture; or 
(b) in the processing or treatment of goods to be used by him as 
aids to manufacture or in the cleansing or sterilising of bottles, 
vats or other containers for use in the storage of goods to be 
used as aids to manufacture. 
: For the purposes of this item, ‘aids to manufacture’ means aids to 
; manufacture as defined by Regulations made under the Sales Tax 
Assessment Acts.” 
The definition of “aids to manufacture” which has now been 
incorporated in the Sales Tax Exemptions Act is as under :— 
“*Aids to Manufacture’ means goods for use by a manufacturer of goods— 
(a) in the actual processing or treatment of goods to be used in, wrought 
into or attached to goods to be manufactured by him; 
(b) in any processing or treatment by which the goods to which that 
processing or treatment is applied are used in, wrought into or 
“ attached to goods to be manufactured by him; 
(c) in any processing or treatment for the purpose of bringing goods 
' manufactured by him into the form or condition in which he markets 
or or uses those goods ; 

(d) in any processing or treatment for the purpose of disposing or treat- 
ment applied by him as specified in paragraphs (a), (b) or (c) of 
this definition ; 

(e) in operating, applying, cleansing or sterilising machinery, imple- 
ments or apparatus used in the processing or treatment specified in 
paragraphs (a), (b), (c) or (d) of this definition; or 

(f) in the cleansing or sterilising of bottles, vats or other containers for 
use in the storage or marketing of goods which he manufactures or 
in the storage of goods to be used in, wrought into or attached to 
goods to be manufactured by him, 

and, without limiting the generality of the foregoing, includes the fol- 

lowing goods for use, by a manufacturer, as specified in paragraph (a), 

(b), (c), (d), (e) or (f£) of this definition, namely— 

(a) abrasive cloths and abrasive papers; cotton waste, cotton wool and 
other cleansing or polishing cloths; marking chalks, branding inks 
and similar marking or branding materials; filter paper, filter pulp 
and other filtering preparations; masking papers, cover papers, 
and masking tape; and lasting tacks, lacing thread and toe bracing 
wire, 

but does not include— 


(h) goods for use as, or as parts of, machinery, implements, tools, pat- 
terns, dies, moulds, cores, photographic and cinematographic films 
and photographic plates, vehicles, containers (including goods of 
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the classes and for the uses included in or specifically excluded from 

item 91 in this Schedule) and other plant; 
‘goods to be used in, wrought into or attached to goods to be manufac- 
tured’ means goods to be so used or dealt with that those goods, or some 
essential element thereof, will form an integral part of the goods to be 
manufactured, and will remain in those goods as an element essential 
to the goods in their completely manufactured condition, but does not 
include goods to be so used that those goods, or some element thereof, 
will, or may, remain adventitiously in the goods to be manufactured, if 
the goods to be so used are intended to be used primarily as aids to 
manufacture.” 


The particular sales tax exemptions items which are excluded 
from the terms of the new exemption refer, briefly, to :— 


Item 39:— 
Goods manufactured and sold by a dispensing chemist who 
sells exclusively by retail, and medicines manufactured and 
sold by a friendly society. 


Item 76 :-— 
Goods produced by the Commonwealth Bank of Australia ; 


Item 91 :— 

Containers, being the inner or outer coverings in which goods 
are or are to be packed or secured, in the ordinary course 
of business, for use in marketing, or imported containing, 
exempt goods. 


Item 100:— 

Goods manufactured and sold by retail by a person whose 
sales do not exceed £1,000 per annum, and goods manu- 
factured by a person exclusively in his own home whose 
sales do not exceed £500 per annum; 


Item 103 :— 
Goods manufactured by a person by whom the amount of tax 
payable would otherwise not exceed £3 per annum. 


It will be seen that the new Exemption Item 113A provides for 
the exemption of aids to manufacture purchased or imported by 
an unregistered manufacturer of exempt goods, other than goods 
covered by Exemption Items 39, 76, 100 or 103. 

Exemption Item 113B applies to goods manufactured by any 
person (whether he is a manufacturer of taxable goods) and 
applied by him to his own use in the manner indicated. 

Exemption Item 113C provides for the exemption of goods, in 
respect of the purchase or importation of which quotation of 
certificate is authorised by a new Regulation 12 (3), acquired by a 
registered person and used by him as aids to manufacture in the 
manufacture of his products. The purpose of this latter item is to 
remove the liability which would arise under Sales Tax Assess- 
ment Acts Nos. 4, 6 or 8 upon application of the particular goods 
to his own use by a registered person. 

It should be clearly borne in mind that unregistered manufac- 
turers of taxable goods who either purchase or import their “aids 
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to manufacture” cannot obtain the benefit of the exemption, 
although, under Exemption Item 113B, if the unregistered manu- 
facturer makes his own “aids,” the terms of the exemption apply. 

Appended hereto is a list of goods in respect of which freedom 
from sales tax is authorised when purchased, imported or manu- 
factured on or after September 26, 1936, and applied to his own 
use as aids to manufacture (as defined) by a manufacturer or a 
registered person who makes up goods. 


Nature of Business 


Boot and shoe manu- 
facturers 


Brewers and wine 


makers 


Brush manufacturers 


Goods 
Abrasives, viz. :— 
Heel and _ bottom 
scouring papers and 
pads 
Cheese cloth 


Crayons 


French chalk 


Patent cleaner 


Polishing materials 


Vaseline 


Cleansing agents, viz.: 
Caustic Soda 
Metzil 
Wyandotte Powder 

Fining materials, viz.: 
Actuated carbon 
Bentonite 
Dried egg albumen 
Gelatine 
Isinglass 
Osteocolle 
Penang or Bombay 

Leaf 
Spanish clay 
Filtering aids, made of 


paper, pulp, asbes- 
tos and tow (rough 
hemp) 

Kiesulguhr 


Yeast and yeast cul- 
tures 


Abrasives— 
Emery paper 
Sand paper 

Formalin 


Soda crystals 
Soft soap 


Use to Which Applied 

For preparing the heels 
and soles of boots and 
shoes. 


For cleaning boots and 
shoes with petrol, etc. 
For marking sizes, and 
for numbering purposes 
during manufacture. 
Sprinkled on linings of 
uppers prior to lasting 

and on lasts. 

For cleaning dirt, ink and 
colour stains from 
patent leather shoes. 

For polishing boots and 
shoes in the final pro- 
cess of manufacture. 

Used when ironing patent 
leather with a hot iron. 

For cleansing bottles. 


For clarifying purposes in 
the manufacture of beer 
and wine. 


For filtering purposes in 
the manufacture of beer 
and wine. 


A filtering agent. 

Used for purposes of fer- 
mentation in manufac- 
ture of beer and wine. 


For sterilizing bristles to 
used in manufacture 
of brushes. 
For cleaning horse hair to 
be used in manufacture 
of brushes. 
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Nature of Business 


Butter and_ cheese 
manufacturers 


Cake and biscuit manu- 
facturers 


Explosives, manufac- 
turers, of 
Flavourings and es- 


sential oils, manu- 
facturers and dis- 
tillers of 


Fur dressers and dyers 
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Washing soda 


Goods 


Cleansing agents, viz.: 


Alkahest 

Bon Ami 

Brasso 

Chloride of lime 

Sand soap 

Soda ash 
Trisodium phosphate 
Washing soda 
Wyandotte Powder 
Chlorize 
Sodium hypochlorite 
Cleansing agents, viz.: 

Commonwealth 

Cleaner 

Lye 

Sand soap 

Soap 

Trisodium phosphate 

Washing soda 
Sodium sulphide 
Sodium carbonate 


Acetone 
Methanol 


Acetic acid 
Ammonia 
Ammonium bifluoride 
Ammonium chloride 
Borax 
Carbon tetrachloride 
Caustic soda 
Copperas 
Copper sulphate 
Formic acid 
Gardinal 
Hydrochloric acid 
Hydrogen peroxide 
Igepon 
Lanaclari L.T.N. 
Leonil S. 
Methylated spirits 
Oxalic acid 
Potassium carbonate 
Salammoniac 
Salt 
Soap 
Soda ash 
Sodium bicarbonate 
»  bisulphite 
»  hydrosulphite 
»  hyposulphite 
» pyrophosphate 
silicate 


ACCOUNTANT 
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Use to Which Applied 

Used for cleaning machin- 
ery, vats, pasteurisers, 
cans, pats, levellers, 
rollers, etc., used in the 
manufacture of butter 
and cheese. 


Used as germicides on 
vats, pasteurisers, etc., 
after they have been 
cleansed with washing 
soda, etc. 

Used for cleansing 
machinery, troughs, tins, 
etc., used in the manu- 
facture of cakes and 
biscuits. 


Used as a washing sclu- 
tion in the manufacture 
of nitro-glycerine as a 
means to neutralising 
traces of acidity. 

Used as solvents in the 
process of distillation of 
flavourings and oils. 


Used in the processing or 
treatment of furred 
skins in bleaching, de- 
greasing, cleaning, etc. 
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Nature of Business 
Hat manufacturers 


Engineers and found- 
ers 


Opticians 


Paper manufac- 


turers 
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Goods 
Abrasive paper— 
Pouncing or finish- 
ing paper 


Chemicals 


Depoissine 

Mercury 
ver) 

Nitric acid 


(quicksil- 


Soap 

Soda 

Sulphuric acid 
Sodium hypochlorite 


Hydrogen peroxide 
Sodium bisulphite 
» peroxide 
Sulphurous acid 
Acetylene Gas and 
Oxygen 


Aluminium flux and 
other soldering fluxes 
Spirits of Salts 

Chemicals, oils and 
other preparations, 
e.g., Hardite 


Foundry facings, viz.: 
Blacking 
Facet 
Plumbago 
Terra Flake, etc. 


Chemicals 

Anodes 

Conducting Agents 
Cleansing Agents 
Reducing Agents 
Polishing Agents 
Carborundum grains 
Emery powder 
Optician’s pitch 


Rouge 
Alum 
Lime 


Chlorine 
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Use to Which Applied 


Used in the finishing pro- 
cess of fur and wool 
hats for producing a 
soft finish. 

Used for: removing tar 
brands, and for aiding 
felting. 

Used for depitching wool. 

Used to form Mercurous 
Nitrate for use in car- 
rotting, i.e., altering the 
properties of the fur. 

Used in scouring and 
carbonising greasy 


wool. 

Used in bleaching shellac 
for use in stiffening 
wool felts. 

Used in bleaching 
braids. 


hat 


For cutting and for weld- 
ing materials in the pro- 
cess of manufacture. 

Used in soldering in the 
process of manufacture. 


Used in the process of 
hardening and temper- 
ing metal to be used in 
the manufacture of 


goods. 

Used as facing for moulds 
used in casting to pre- 
vent the molten metal 
from coming into con- 
tact with or penetrating 
the mould. 

Used in the process of 
electroplating in the 
manufacture of goods. 


Used in grinding lenses. 


Used for attaching lenses 
to tools during manu- 
facturing operations. 

Used for polishing lenses. 

Used in the treatment of 
river water preparatory 
to its use in the manu- 
facture of paper. 

Used in the treatment of 
river water after it has 
been used in the manu- 
facture of paper prior 
to returning it to its 


source. 
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Nature of Business 
Photographers 


Salt, manufacturers of 


Chemicals 


Clarifying liquors 


THE AUSTRALIAN ACCOUNTANT 445 
Goods Use to Which Applied 


Used in the processes of 
developing, fixing, 
intensifying, reducing 
and toning plates, films 
and papers. 

Used for filtering and 
cleansing water prior to 
use in the production of 
salt. 





Textile Manufac- Ammonia Scouring or finishing 
turers agent. 
Astropol For scouring or cleaning. 
Bleaching Agents and _ For bleaching. 
Materials 

Caustic Soda For bleaching. 

Chlorine Gas For bleaching. 

Depoissine For depitching wool. 

Fuller’s Earth Used after dyeing. 
Changes the character 
of the cloth. 

Monopil Oil For washing. 

Palvo Gum For scouring. 

Pensulph For scouring. 

Peroxide of Hydrogen __— For bleaching. 

Pyro-Phosphate For bleaching. 

Soap For scouring. 

Soda For scouring. 

Soda Ash For bleaching or scouring. 

Sodium Hypychloride For bleaching. 

Sodium Silicate For bleaching. 

Spirits of Salts For bleaching. 

Sulphur Bleaching chemical. 

Verapol. For scouring or cleaning. 

Correspondence 

The Editor, The Australian Accountant 
Dear Sir, 


MUNICIPAL ACCOUNTING 


With reference to the procedure in New South Wales in regard 
to Contracts (reported on page 223 of the October issue) I think 
it might be of interest to describe the Victorian method. 

In Victoria, the monthly total of contracts entered into must 
be brought to account by debiting Municipal Fund and crediting 
Contracts Account. As payments are made Contracts Account 
is debited and Bank is credited. It should be noted that the term 
“Contracts” is very wide. The bridge contract mentioned by your 
correspondent “E.S.J.” would be a straight-out contract for public 
works. Others are not so clear-cut, however. Suppose a munici- 
pality buys a motor truck on terms and has paid only a portion of 
the whole purchase price at the close of the financial year—Sep- 
tember 30. This is a contract and must be brought to account in 
exactly the same way as a contract for works in the municipality. 


F 
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In other words, the liability must appear in the Balance Sheet of 
the Council. 

Victorian municipal clerks invariably have a contract ledger. 
This is closed at the end of each financial year and the totals of 
contracts unpaid at start, contracts entered into for the year, pay- 
ments for the year, extras and deductions for the year, and the 
amounts unpaid at the end may be agreed directly with Contracts 
Account in the General Ledger. 

An important aspect of Victorian municipal accounting is that 
no fixed assets ever appear in the Balance Sheet. If a Council buys 
a motor truck, a road-roller, a road-grader, or any other fixed 
asset, the amount is debited to Municipal Fund Account. The only 
assets appearing in the Balance Sheet are debtors, bank balances, 
and other equivalents of cash. Quite often a Shire will purchase 
private land for a road-deviation. The “asset” is debited to Munici- 
pal Fund. As a matter of fact, municipal auditors are prohibited 
from giving any certificate, qualified or otherwise, for any state- 
ment of estimated assets of a Council. 

The aim of municipal accounting in Victoria is to show a true 
reflection of the Council’s budget—what came in and what was 
done with it; what has yet to come in and what has yet to be paid 
out. Each year must be a separate water-tight compartment, so 
to speak. 

One question asked by “E.S.J.” seems to merit some further 
consideration. He asked: “Is the liability, incurred upon the sign- 
ing of the contract, in the nature of a contingent liability and, there- 
fore, not to be recorded in the accounts?” This is an important 
aspect of the matter. A contingent liability has been described as 
“a liability which will only exist definitely upon the happening of 
some event which may or may not happen” (Dawson’s Compen- 
dium). A liability on a contract cannot be a contingent liability: 
it is a certainty. I venture to say, therefore, that the Local Govern- 
ment Accounting procedure in New South Wales in regard to 
contracts is governed by statute; there could be no justification 
for the method on the ground of contracts being merely contingent 
liabilities. 

Yours faithfully, 
P. HOSKING. 

Melbourne, December 1, 1936. 


Federal Institute of Accountants 
REGULATIONS FOR SCHOLARSHIP 


The Federal Institute of Accountants announces the institution 
of an Annual Scholarship, under the following Regulations: 


Definition of Scholarship 
The Scholarship, which shall be known as the “Federal Insti- 
tute of Accountants Scholarship,” shall entitle the holder to have 
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his University fees paid by the Institute to the extent of £25 per 
annum for three years. 


Award 

The Scholarship shall be awarded annually to the candidate who 
obtains the highest number of marks in examinations (final) con- 
ducted by the Federal Institute of Accountants in each calendar 
year. 


Control 
The control of the Scholarship shall be vested in a Board 
appointed by the Council and its decisions shall be final. 


General Conditions 

1. The candidate to whom the Scholarship has been awarded 
shall, within two months from the announcement of the award, 
notify the Board whether or not he desires to accept the Scholar- 
ship. 
2. Should such candidate notify his acceptance, he shall, within 
two years, become enrolled at a University and commence his 
course, as defined in paragraph 5 below. 

3. Should a candidate to whom the Scholarship has been 
awarded notify the Board that he is unable or unwilling to accept 
the same, the Board shall then award the Scholarship to the 
candidate who obtained the second highest number of marks. 

4. In the event of two or more candidates obtaining an equal 
number of marks, the Scholarship shall be awarded to such one of 
them who has gained the highest aggregate in the following sub- 
jects: Accountancy, Auditing and Mercantile Law. 

5. The University course to be taken by a Scholarship holder 
shall be that for a Diploma of Commerce. Should, however, such 
course not be conducted by the University in the State in which 
the candidate resides, he may take such other course as he selects, 
provided same be approved by the Board. 

Note.—Candidates who sat for the Final Examinations of the 
Federal Institute of Accountants during the year 1936 are informed 
that a decision will be made shortly after the publication of the 
results of the November Examinations awarding the Scholarship 
for the current year to the successful candidate, who will be noti- 
fied of the result. 
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Farm Returns 


By “Evets” (Western Australia) 


Many city accountants keep, in their offices, the books of account 
of country clients and write these up from information supplied 
by the clients from time to time. 

Most farmers dislike the thought of putting pen to paper and 
in many instances expect their accountants to prepare accurate 
accounts and tax returns from numerous cheque butts, bank pass 
books and account sales sent down at the end of each year. The 
accountant is usually able to prepare a Profit and Loss Account 
and Tax Return from such a source of information only after 
a good deal of trouble and correspondence. Very often he is not 
sure of the accuracy of the result owing to the fact that a certain 
amount of information given to him in reply to his correspondence 
and questions is guess work on the part of the client, as the client’s 
memory regarding transactions which have not been committed 
to black and white is naturally very hazy at times. 

An ideal method of obtaining accurate information from farmers 
is by means of monthly returns which must be clear enough for 
him to understand and write up without much trouble, and yet 
comprehensive enough to give the accountant all the information 
he desires without resorting to correspondence. 


The main advantages of the “monthly return” method are: 


(a) That the accountant is able to use the returns as a posting 
medium and thus save writing up books of prime entry. 

(b) He is able to bring the books up to date month by month 
and thus save time at the end of the year when he is busy 
with other matters. 

(c) Queries (if any) can be dealt with while the client’s 
memory is comparatively fresh. 


The returns (which should be printed on fairly thin paper so 
as to be more convenient for transmission by post) are six in 
number and comprise : 


1. List of cheques or orders drawn for the month. 


2. Receipts for the month. 

3. Petty cash expenditure for the month. 

4. Stock movements for the month. 

5. Return of produce dispatched from the station or farm 
and details of contra accounts for the month. 

6. Statement of wages earned by employees for the month. 
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Specimen of Form Number 1 


Client’s Name......... 











List of Cheques or Orders drawn for the month of........... Sn 
To 156 House- Petrol|| Improvements Sundries 
Date| Whom my 8Z|ITotall| hold ||Wages and 
Paid 5 Stores Oils ||Amount|Nature||Amount}/Nature 








































































































The above form is self-explanatory, but in instances where clients 
do not include sufficient particulars it might be advisable to request 
them to forward vouchers and invoices supporting this return. 
The accountant is then in a position to extract the information 
required. 


Specimen of Form Number 2 


Client’s Name............... 





Receipts for Month Off..ccccccocecoo- — 
From || Transferred || Extended 
Date Whom |/Particulars|}; Amount to Petty |/on Personal || Banked |/Remarks 
Received Cash Items 










































































Owing to the difficulty of attending the bank, it is, as a rule, 
quite impossible to insist on farmers banking intact all cash 
received (if any) and drawing their personal requirements by 
cheque. This return therefore is planned so the client can dispose 
of his cash receipts as he pleases, and yet the accountant will have 
a full record, provided the return is properly completed. 

A note should be appended to the foot of this return advising the 
client that all items entered in the “Transferred to Petty Cash” 
column must be entered in the “Reimbursements” column of the 
Petty Cash return. 
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Specimen of Form Number 3 
Client’s Name 





Petty Cash Expenditure for the Month of 19 
REIMBURSEMENTS EXPENDITURE 
Date Particulars 








| 
| Amount Date Particulars Amount 
| | 

| 





























| 
| 











Usually this return can be printed on the same sheet as the 
return of receipts, i.e., the top portion Receipts and the bottom 


portion Petty Cash. 
Specimen of Form Number 4 


Client’s Name 


Stock Movements for the Month Off .cceccoccccoscoccssnorreenreedL9 


Inwards 





Date | From Whom Purchased yy No.| @ Value Remarks 






































Outwards 





Date To Whom Sold a mes ot No.| @ Value Remarks 









































This is probably the most important return of the set. It is not 
difficult to have a cheque butt turned up in order to clarify a past 
transaction, but it is most diffcult to elicit the exact details of the 
number and sale price of stock sold some time previously. 
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The value of the column headed “Cash or Credit” lies in the fact 
that it enables the accountant to compare the entry with the 
“Receipts” or “Payments” returns, in the event of the answer 
being “Cash,” and if “Credit,” it enables him to incorporate 
Debtors and Creditors at the end of the financial year. 

In some cases it might be convenient to provide for information 
regarding Natural Increase and Deaths, but as a rule this is not 
available until the annual muster. 


Specimen of Form Number 5 
Client’s Name ; oe 
Return of Produce dispatched from the Farm or Station and Details of 





Contra Accounts for the Month of............ 19 
Produce 
Particulars Cash or , 
Date To Whom Sent and Quantities} Credit Value Remarks 



































Contra Accounts 


Goods supplied or services rendered || Goods supplied to or services ren- 





by me for which payment has been dered for me for which payment 
made in kind. has been made in kind. 
Value of Value of 
Date! Name _ |Particulars|} Goods or Date Name Particulars|| Goods or 
Services Services 
























































The first portion of this return will enable the accountant to 
raise debtors’ accounts where necessary and should cause no 
trouble. 

Many farmers exchange produce and do not keep a record of 
such exchanges. It is particularly important that they should do 
so, however, as in the event of exchanging a revenue item for a 
capital item, or vice versa, the client’s income will be under or 
overstated as the case may be for taxation purposes. If this return 
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is completed correctly there should be an entry on each side for 
every contra transaction. 


Specimen of Form Number 6 


TEE SP Re el ee eee 
Statement of Wages Earned by Employees for the month of 








= 
Balance at Cash Paid Balance at|} State 
Name of Occu- —_ Beginning ee (as per || Stores || Endof || Whether 
Employee [pation Pay lof Month| Mont List of |\Charged|} Month || Kept or 
(Dr. orCr,)| Payments’ (Dr.orCr.)|| Not 




























































































Summary of Wages Earned 


House .. . i ee ada ae 
General Farm ‘Work i ee 
Improvements (state nature) . 


This total should agree with the 
total earnings above .. .. .. 


Many farmers pay their employees a lump sum from time to 
time and, not keeping records, have difficulty in determining the 
balance owing to an employee at a given time. The above return, 
therefore, should be a distinct advantage to such a man. It also 
enables the accountant to allocate the wages paid and to prepare 
Taxation Wages Lists accurately. 

This set of returns has been drafted on the assumption that the 
person who has to enter the information therein knows nothing 
about books, and the headings are therefore as simple and as 
straightforward as possible. It is not to be expected that the man 
working in the fields or among stock all day has the inclination to 
be bothered with figures, but any ordinarily intelligent person can 
complete a set of returns such as these without any trouble each 
month—indeed the information can be entered on the returns each 
day. A memorandum regarding stock movements and contras 
must, as a rule, be jotted down somewhere, so why not put the 
information on to the returns direct? 

An accountant using a system of returns such as those described 
will find that, after checking the bank statement, which should 
accompany them, ruling off the totals and generally “polishing” up 
the returns, he will, as previously mentioned, be able to use them 
as a posting medium, which is a distinct saving of time. 
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Students’ Section 
Edited by O. R. MacDona_p, A.1.C.A. 


WHERE ARE THE PROFITS? 


A question commonly asked by the proprietor of a business when 
his financial statements for a period are submitted to him by his 
accountant, is, ““You show that I have made a profit of so much. 
Where is it?” This query is frequently put, quite seriously, by 
business men, and the accountant should be able to supply the 
desired information in a simple and intelligible form. 

In the simplest form of trading, profit and cash in hand at the 
close of a series of transactions may be virtually synonymous. 
Thus, if a person purchased some goods for £5 and sold them for 
£10, incurring expenses to the extent of 10/- in so doing, his 
balance of £4/10/- would represent both cash in hand and profit. 
It is rarely, however, that business transactions are so simple, yet 
many business men are apt to regard the increase or decrease in 
the bank balance as the sole criterion of their gain or loss, and are 
surprised when the true position, as reflected by the financial state- 
ments, is quite different. 

Actually, there are always movements in liabilities and assets 
other than cash. It is the net result of these movements that 
the balance of Profit and Loss Account represents, after having 
regard to any returns to the proprietors by way of dividends or 
drawings, and the introduction of any additional capital during 
the period. 

To show clearly and concisely changes in the financial position 
of any concern, the accountant should prepare a statement indicat- 
ing the various movements of assets and liabilities. This is done 
by making out lists of the assets and liabilities at the beginning and 
end of the financial period, in a manner to facilitate comparison 
and to show the extent to which each item has increased or 
decreased in value. 

This type of statement is known by various designations, such 
as “Disposition (or Application) of Profits Statement,” “Disposi- 
tion (or Application) of Funds Statement,” “Summary of Changes 
in Assets and Liabilities,” or other suitable terms. It is an impor- 
tant adjunct to the accounts prepared in the conventional form, 
and it is to be regretted that few of the standard text-books give 
it the attention it deserves. Text-books on bookkeeping and 
accounting usually make little or no reference to it, but works on 
auditing frequently deal with it in those sections in which the 
analysis, criticism and interpretation of accounts are considered. 

In the writer’s opinion, this form of statement affords such a 
good illustration of fundamental bookkeeping principles that it 
could well be brought under the student’s notice in the early stages 
of tuition, preferably in association with the explanation of the 
preparation of the final accounts where the books are kept by single 
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entry. Here, the profit or loss is ascertained by arriving at the 
net result of increases and decreases in assets and liabilities, com- 
bined with the difference between additional capital provided and 
proprietors’ drawings. The Application of Profits Statement proves 
the accuracy of the method of ascertaining the profit or loss that 
is adopted in single entry problems. 

The statement may be compiled in several ways. A method 
which readily discloses increases or decreases in the “working 
capital” is to be preferred. To obtain this result, current and 
deferred liabilities, proprietors’ or shareholders’ funds, and 
current, fixed and intangible assets, must be classified separately. 
A useful illustration will be found in the Students’ Section of 
The Commonwealth Journal of Accountancy, December, 1935. 

The example given below is intended to be as simple as possible, 
and is of a type that the writer has found to be satisfactory in 
practice. 




















Liabilities— 30/6/35 30/6/36 Increase Decrease 
Creditors .. .. .. .. £10,000 £11,000 £1,000 — 
Bank overdraft .. .. 5,000 3,800 — £1,200 

Current liabilities .. £15,000 £14,800 
eee 7,500 7,000 -- 500 
Profit for year .. .. -- 800 ~- — 

£22,500 £22,600 £1,000 £1,700 

Assets— 

Cosh in Wand .. «... £30 £50 £20 — 
Sundry debtors .. .. 13,670 12,460 — £1,210 
Stock in trade .. .. 2,700 3,500 800 — 

Current assets . .. £16,400 £16,010 
Plant and machinery . 2,800 3,320 800 280 
OS eee 300 270 — 30 
Land and Buildings .. 3,000 3,000 —- — 

; £22,500 £22,600 £1,620 £1,520 
Summary— 
Decrease in liabilities .. .. .. .. .. £1,700 
Tecvesee tf Aseets 2. ww 5 8s ce ae 1,620 
£3,320 
Less— 
Increase in liabilities .. £1,000 
Decrease in assets .. .. 1,520 
2,520 


Profit as Profit and Loss Account .. £800 
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Working Capital— 


30/6/35 (£16,400-£15,000) .. .. £1,400 
30/6/36 (£16,010-£14,800) .. .. 1,210 


Decrease £190 


(Note.—Plant and Machinery: Additions £800, Depreciation 
£280. These are shown separately in “Increase” and “Decrease” 
columns. ) 


It will be observed that the profit for the year has not yet been 
credited to Capital Account, and that it has not been extended to 
the “Increase” column, but that its relation to movements in 
liabilities and assets is explained in the summary. As it may not 
be readily apparent that £500 has been drawn by the proprietor, an 
alternative method is sometimes favoured, in which capital and 
profit (in other words, proprietors’ or shareholders’ funds) are 
omitted from the comparative statement. The summary, in the 
above example, would then be prepared as follows: 


Decrease in liabilities .. .. .. .. .. £1,200 
ee a ae eo eee 1,620 
£2,820 
Less— 
Increase in liabilities .. £1,000 
Decrease in assets .. .. 1,520 
—-_-—s:—s«W2,520 
£300 
ee I Sc. S08 Ke 66° SK” dis 500 
Profit as Profit and Loss Account .. £800 


The above are not suggested as model forms of statements, and 
are no doubt open to improvement. The arrangement of the 
figures may be varied to suit any circumstances, the guiding prin- 
ciple being the desirability of setting out the information in the 
clearest and most useful form for the purpose for which it is 
intended. The essential features are that all changes in the assets 
and liabilities must be plainly shown, and that the net effect of 
the changes must be linked up with the profit or loss as shown by 
the Profit and Loss Account. 

The balance sheet of a company can be dealt with in the same 
manner as that of a partnership or sole trader. A net profit of 
£1,500 might be traced into the balance sheet, thus: 











456 THE AUSTRALIAN ACCOUNTANT DEC. 


Decrease in liabilities .. .. .. .. .. £1,200 

Eecvense mm aeeets «.. os. e 40 ae 28 1,800 

Less— £3,000 
Increase in liabilities .. £1,200 
Decrease in assets .. .. 700 

—_—_—- 1,900 

£1,100 

Less capital paid up during year .. 500 

£600 

Plus dividend paid during year .. 900 


Profit as Profit and Loss Account .. £1,500 


Dividends or drawings must be added, and new capital intro- 
duced must be deducted, to arrive at the profit. 

Students will find it of advantage in their studies to make up 
statements of this nature. It will help them to grasp more clearly 
the fact that the balance sheet as a whole, and not merely the 
balance of Profit and Loss Account, reflects the results of a 
period’s trading. The Profit and Loss Account is a nominal 
account, the balance of which represents the net result of the 
movements in the real accounts, after allowing for additions to, 
and deductions from, capital. 

By arranging the figures in a suitable manner, students will 
find these statements of great assistance in the criticism and 
interpretation of accounts. It is often found that, although a 
profit has been made for the year, the financial condition of the 
concern has been weakened. This may be caused by too lavish 
expenditure on fixed assets, whereby the working capital—that is, 
the surplus of current assets over current liabilities—has been con- 
siderably reduced. (It will be noticed that in the example given 
above the working capital has been lessened, although a profit was 
made. This was caused by the expenditure on new machinery.) 
The discovery of weaknesses of the type indicated in the financial 
position of a concern is facilitated by the preparation of a state- 
ment showing the movements in the assets and liabilities, with 
particular reference to any increase or decrease in working capital. 

The preparation of these statements is equally desirable in actual 
practice. Setting out as they do in concise form the effect of the 
period’s operations, they are easily understood by persons to whom 
a balance sheet is an enigma. 

With the object of avoiding a treatment of the subject that 
might be too advanced for Intermediate students—for whom this 
article is primarily intended—the writer has dealt with what may 
be described as an “Application of Profits Statement,” rather than 
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an “Application of Funds Statement.” The latter, in the form that 
finds favour with some accountancy writers, and which has proved 
its value in actual practice, consists of two parts, viz., (a) a state- 
ment of the source of the funds provided, and (b) a statement 
showing how those funds have been applied: 


(a) The sources of the funds will comprise: 


(1) Increases in Shareholders’ or Proprietors’ Funds 
(New Capital introduced, and Profit for the period). 

(2) Increases in Liabilities (Increase in Bank Over- 
draft, Debentures, Bills Payable, Creditors, etc.). 

(3) Decreases in Assets (Reduction of Bank Balance, 
Bills Receivable, Book Debts, etc.; Sales of 
Machinery and Plant and other Fixed Assets; 
Realisation of Investments, etc.). 

(b) The application of the funds provided from the above 
sources will be reflected in: 

(1) Decreases in Shareholders’ or Proprietors’ Funds 
(Dividends, Drawings, Loss for the period). 

(2) Decreases in Liabilities (Reduction in Bank Over- 
draft, Debentures, Bills Payable, Creditors, etc.). 

(3) Increases in Assets (Increased Bank Balance, Bills 
Receivable, Book Debts, etc.; Purchases of 
Machinery and other Fixed Assets; Investments, 
etc.). 


Statements of this type may be somewhat more complex than 
the simple illustration given, but the principle is the same. The 
possible variations in the form are numerous. The student or 
accountant when considering the form of statement he will adopt 
should have in mind the furnishing of the maximum of informa- 
tion consistent with simplicity. 





Snapshots in Executorship Accounts 
By Ronatp A. Irtsu, Chartered Accountant (Aust. ) 


LEGACIES 
One of the most intriguing sections of executorship law is the 
subject of legacies. Although the actual accounting entries for 
legacies are comparatively simple, a knowledge of the legal points 
involved is the preliminary step to making such entries, and 
therein lies the whole importance of this subject. It must be 
remembered that dogmatic rules cannot be laid down, as in each 
case the wording of the will must be closely considered. Ii is not 
intended here to discuss all the fine shades of meaning, but rather 
to outline those matters which are most commonly encountered. 
The most general classifications of legacies are Specific, Demon- 
strative, General and Residuary. 
The Specific Legacy is one where some special portion of the 
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estate is bequeathed. The following are instances of what the 
law has held to be specific legacies: 
(a) “All the horses in my stable at the date of my death.” 
(b) “£100, part of my £500 Consols.” 


The Demonstrative Legacy is a money gift payable from a special 
or indicated fund. An example of a demonstrative legacy is: 


“£100 payable out of my £500 fixed deposit.” 


A General Legacy is a gift of property or money of a general 
nature without mentioning a specific portion of the estate to be so 
applied. Examples are: 

“1,000 sheep” or “£100” without specifying the sources of 
satisfaction. 

The Residuary Legacy is one which is given after all other 
legacies have been fully satisfied. It is, of course, dependent on 
the net estate exceeding in value the legacies payable to other types 
of legatees. 

There are various subsidiary forms of legacies, notably those 
mentioned below: 

Contingent, i.e., payable only on the happening of a certain 
contingency; e.g., payable “when X marries.” 

A Vested Legacy is of a similar nature in that time of payment 
is postponed, but differs in this respect that it is payable in any 
event; e.g., payable “when X reaches his majority.” Even if X 
dies before majority, this legacy would be payable to his estate 
on the day when he would have become of age. 

A Cumulative Legacy is one where having given one legacy, the 
testator makes an additional provision for the same legatee. 

Contrasted with this is the Substitutional Legacy, which is one 
given instead of a previous legacy. An unfortunate example would 
be where X, who was originally the sole heir, is later bequeathed 
in lieu thereof the sum of 1/-. 

A legacy in satisfaction is one which is left to satisfy a debt. 
It only satisfies this debt under certain special conditions. 

The distinction between the types of legacies referred to is 
particularly important when the executor is faced with the prob- 
lem of ademption and part ademption of legacies and the abatement 
of legacies. 

Ademption of legacies applies mainly to specific legacies. It 
means that where the property bequeathed has been disposed of 
before the testator’s death the specific legatee as such has no claim 
on the estate. 

Sometimes a general legacy may be adeemed, such as where a 
general legacy is left to a child and afterwards an advancement 
is made to the child by the testator. In that case it was decided 
that the general legacy would be adeemed by the advancement. 

Ademption does not apply to demonstrative legacies. The law 
states that where the fund out of which the demonstrative legacy 
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is payable ceases to exist, the demonstrative legacy becomes a 
general legacy for the amount which has not been satisfied, and 
then partakes of all the qualities of a general legacy. 

It is of interest to note that where a specific legacy has been 
partly adeemed the legatee will take the remaining balance of the 
property. 

The subject of abatement is one which abounds with fine points, 
but taken broadly, specific and demonstrative legacies do not abate 
until the moneys available to pay general legacies are exhausted, 
after which they abate between themselves together with the 
specific devises. 

With this preliminary survey of essential legal points the entries 
necessary to pay these legacies should be readily understood. 

1. Specific Legacies —Where property is specifically bequeathed 
it is brought into the books at the probate valuation. If the 
property is income-producing it should be remembered that the 
income to date of death belongs to the estate, but the specific legacy 
takes all income earned from the date of death. The two accounts 
shown below illustrate such a state of affairs: 


£1,200 Australian Consols, 4% 1938 





Income Corpus Income Corpus 
1936 936 
Apl. 15. To Corpus A/c. June 15. By Cash— 
(Value at date of Interest 6 months to 
WR es, Se a £1,170 Lefes 2. « - & £16 
June 15. To Legacy A/c. June 15. By Legacy A/c. 
A.B. (Income from 1. ee eee 1,154 
death) .. beaks 
£8 £1,170 £8 £1,170 
Legacy Account A.B. 
1936 1936 
June 15. To Consols A/c.— June 15. By Corpus A/c. .. £1,154 
Bonds transferred .. .. £1,154 June15. By Consols A/c. 
June 15. To Cash — Income DE ks ca ca. we ae 
from Geathh .. .. 2. «- 8 


£1,162 £1,162 





The foregoing entries do not allow for estate duty. Unless 
the legacies are left free of duty an executor must recover the due 
proportions from the legatee. 

2. General and Demonstrative Legacies.—Allowing for assumed 
duty payable by each legatee the accounts would appear as follow: 


Legacies Account: John Brown 


To Estate Duty A/c.—Pro- By Corpus A/c. — Legacy 
portion payable .. .. £500 payable . ia Gah es 
» Cash—Balance of legacy 4,500 


£5,000 











460 THE AUSTRALIAN ACCOUNTANT DEC. 


There is a slight difference in demonstrative legacies, which 
take with them the interest earned by the fund out of which they 
are payable from the date of death, but the demonstrative legacy 
only carries such interest when it is paid out of the particular fund, 
and not when it becomes a general legacy. 

In conclusion, it may be noted that the executor is allowed one 
year in which to pay debts and ascertain the property available 
to pay legacies. 

A very old case, which is of interest, states that even though 
the year allowed has passed and legacies have been paid, the 
legatees are liable to refund their legacies to satisfy any debts 
unknown to the executor when he disbursed the legacies. 


Travel Information 


A very interesting booklet entitled the Traveller's Companion 
has been issued by the Australian and Overseas Travel Service Pty. 
Ltd., and is available free of charge to all prospective travellers. 
The booklet gives valuable information regarding shipboard life, 
deck sports, etc., and should be of real value to those intending 
to make cruises or trips overseas. The booklet is obtainable on 
request at “Travel House,” 334 Collins Street, Melbourne. 
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